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FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR
1 A bill to be entitled
2 An act relating to notaries public; amending s. 28.222(3),
3 F.S.; providing for the recording of certified copies of
4 electronic documents; amending s. 92.50, F.S.; providing
5 for taking or administering oaths, affidavits or
6 acknowledgments in accordance with o e notarization
7 laws; amending s. 95.231(1); provi itations period
8 for certain recorded instruments; ating ss. 117.01
9 through 117.108, F.S., as P 117; amending
10 s. 117.01(1), F.S.; provi lic to
11 exercise their offices whil g s
12 117.021, F.S.; providing for vident
13 technology in ele ions; amending s.
14 117.05, F.S.; ' limitat n notary fees;
15 providing rmation in a jurat
16 or nota or compliance with
17 online nota providing for notarial
18 tronic record; revising
19 and notarial certifications;
20 .; providing for electronic
21 public and notarization of
22 documents iin accordance with online notarization laws;
23 creating ss. .201 through 117.320, F.S., as Part II of
24 chapter 117, .S.; providing standards for appointment,
25 training and regulation of online notaries and providing
26 for online notarization of signatures and documents;
27 amending s. 689.01, F.S.; providing for witnessing of
28 documents in connection with online notarial acts;
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FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR
29 amending s. 694.08, F.S.; providing for validation of
30 certain recorded documents; amending s. 695.03, F.S.;
31 providing for making acknowledgments, proofs and other
32 documents in accordance with online notarization laws;
33 amending s. 695.25, F.S.; revising statutory short forms
34 of acknowledgment; amending 695.28, ; providing for

35 validity of recorded documents; p n effective
36 date.
37

38 Be It Enacted by the Legislat orida:

39

of the State of

40 Section 1. Subsection 28.222 es, 1is
41 amended to read:
42 28.222 Clerk to be
43 (3) The c ; 11 record the
44 following ki

45 recording, upon service charges prescribed by
46 law:
477 bills of sale, agreements, mortgages,

48 notices o notices of levy, tax warrants, tax

49 executions, uments relating to the ownership,
50 transfer, e of or claims against real or personal
51 property or any it est in it; extensions, assignments,

52 releases, cancellations, or satisfactions of mortgages and

53 liens; and powers of attorney relating to any of the

54 instruments.

55 (b) Notices of 1lis pendens, including notices of an action

56| pending in a United States court having jurisdiction in this
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FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR

57 state.

58 (c) Judgments, including certified copies of judgments,

59 entered by any court of this state or by a United States court
60 having jurisdiction in this state and assignments, releases, and

61 satisfactions of the judgments.

62 (d) That portion of a certificate o i scharge,
63 separation, or service which indicates
64| discharge, separation, or service of izen of this state
65 with respect to the military, ai es of the United
66 States. Each certificate shal cost to the
67 veteran, but the clerk shall rec
68 commissioners or other governing bo he service
69 charge prescribed by

70 (e)
71 States and othe i i § ited States, and

the United
72 certificates arging, or releasing
73 the liens, i laws of the United States.
74 ons, with schedules omitted,
75 comme Bankruptcy Act of the United
76 States, d 5d 1 ion in the proceedings, and orders
77 approving t stees appointed in the proceedings.
78 ied copies of death certificates authorized for
79 issuance by the Dep ment of Health which exclude the
80 information that is confidential under s. 382.008, and certified
81 copies of death certificates issued by another state whether or
82 not they exclude the information described as confidential in s.
83| 382.008.

84 (h) Copies of any of the foregoing instruments originally
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FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR

85 created and executed using an electronic signature, as defined

86 in s. 695.27, and certified to be a true and correct copy by a

87 notary public in accordance with s 117.05(12) if the county

88 recorder is not then prepared to accept electronic documents for

89 recording.

90 B> (i) Any other instruments requir r authorized by law

91 to be recorded.

92 Section 2. Section 92.50, Flori tes, 1s amended to

93 read:

94 92.50 Oaths, affidavits, d acknowledgmen who may take
95 or administer; requirements.-—
96 (1) IN THIS STATE.-- Oaths,
97 acknowledgments required nder the laws of this
98 state (except oaths to ju
99 other oaths, affdidawvi ) < as are required by

100 law to be ta

101 officers) ) inistered by or before any judge,

102 clerk ( > ] - of record within this state,

103 incl or before any United States

104 commission blic within this state. The jurat,

105 or certifics acknowledgment, shall be

106 authenticated ignature and official seal of such officer

107 or person taking dministering the same; however, when taken

108 or administered before any judge, clerk, or deputy clerk of a

109 court of record, the seal of such court may be affixed as the

110 seal of such officer or person. Such oaths, affidavits and

111 acknowledgements may be made outside of the physical presence of

112 the party whose signature or act is being notarized if taken or
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FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR

113 administered by a Florida notary in accordance with the online

114 notarization provisions of chapter 117.

115 (2) IN OTHER STATES, TERRITORIES, AND DISTRICTS OF THE
116 UNITED STATES.——Oaths, affidavits, and acknowledgments required

117 or authorized under the laws of this state, may be taken or

118 administered in any other state, territor r district of the

119 United States, before any judge, clerk clerk of any
120 court of record, within such state, or district,
121 having a seal, or before any not stice of the
122| peace, having a seal, in such district;
123 provided, however, such officer

124 the laws of such state, territory, or

125 administer oaths, affida and ackn edgments. The jurat, or
126 certificate of proof or a be authenticated
127 by the signature fficer or person
128 taking or adm d, however, when taken

129 or administered judge, clerk, or deputy clerk

130 of a co - ch court may be affixed as

131 the Such oaths, affidavits and
132 acknowled ide outside of the physical presence of
133 the party w or act is being notarized if taken or
134 administered Db ida notary in accordance with the online

135 notarization pro s of chapter 117, or by a notary in

136 another state pursuant to similar laws of the appointing state

137 regarding the remote notarization of instruments. A statement

138 in the jurat, or certificate of proof or acknowledgment that the

139 laws of the appointing state were complied with conclusively

140 establishes such compliance for purposes of this section.
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FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR

141 (3) IN FOREIGN COUNTRIES.—Oaths, affidavits, and

142 acknowledgments, required or authorized by the laws of this
143 state, may be taken or administered in any foreign country, by
144 or before any judge or justice of a court of last resort, any

145 notary public of such foreign country, any minister, consul

146 general, charge d’affaires, or consul of United States

147 resident in such country. The jurat, ' ate of proof or
148 acknowledgment, shall be authenticate signature and

149 official seal of the officer or ' administering
150 the same; provided, however, tered by or
151 before any judge or justice of a he seal
152 of such court may be affixed as the or

153 justice.
154 Section 3. Subsectio
155 amended to read:
156 95.231
157 f ccording of an instrument

158 requirec ] ] ‘ e with s. 689.01; 5 years
159 after
160 for an in 1 re to be executed in accordance with s.
161 689.01; e probate of a will purporting to
162 convey real praoj from which it appears that the person

163 owning the prope tempted to convey, affect, or devise it,
164 the instrument, power of attorney, or will shall be held to have
165 its purported effect to convey, affect, or devise, the title to
166 the real property of the person signing the instrument, as if

167 there had been no lack of seal or seals, witness or witnesses,

168 defect in, failure of, or absence of acknowledgment or
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FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR

169 relinquishment of dower, in the absence of fraud, adverse

170 possession, or pending litigation. The instrument is admissible
171 in evidence. A power of attorney validated under this subsection
172 shall be valid only for the purpose of effectuating the

173 instrument with which it was recorded.

174 Section 4. Sections 117.01 through 108, inclusive, of

175 Chapter 117, Florida Statutes, are desi “Part I"” and
176 captioned “NOTARIES PUBLIC GENERALLY.
177 Section 5. Subsection 117. tatutes, 1is
178 amended to read:

179 117.01 Appointment,
180 application fee, bond,
181 (1) The Governor ny notaries public as he
182 or she deems necessary, t least 18 years
183 of age and a leg i he = . permanent resident
184 alien may app ' 1 file with his or her
185 application a re . The residence
186 requirec g ' - ntained throughout the term
187 of appoi . ' hall be appointed for 4 years
188| and shal ' e office of notary public only

189 while the nc | 3 i within the boundaries of this state.

190 An applicant mt ble to read, write, and understand the
191 English language.
192 Section 6. ection 117.021, Florida Statutes, is amended
193 to read:

194 117.021 Electronic notarization.—

195 (1) Any document requiring notarization may be notarized

196 electronically. The provisions of ss. 117.01, 117.03, 117.04,
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FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR

197 117.05(¢(1)-(11), (13), and (14), 117.105, and 117.107 apply to
198 all notarizations under this section.

199 (2) In performing an electronic notarial act, a notary
200| public shall use an electronic signature that is:

201 (a) Unique to the notary public;

202 (b) Capable of independent verific

203 (c) e control; and
204 (d)

205 electronic document in a manner ent alteration
206 to the electronic document di alteration.
207 d by a
208 notary public seal, ' ' the

209 electronic signature ic contains all of the

210 following seal informatio
211 th exactly as provided
212 on the notar

213

214 f expir ' the commission of the notary
215| publi

216

217 otarizations performed after [the

218 effective date of this act], a notary public must use one or

219 more tamper-evidet echnologies approved by the Department of

220 State or s. 117.310 which will indicate any alteration or change

221 to an electronic record after completion of the electronic

222 notarial act. A person may not require a notary public to

223| perform a notarial act with respect to an electronic record with

224 a technology that the notary public has not selected.

Page 8 0of 43

billdraft34720.docx
CODING: Words stricken are deletions; words underlined are additions.



FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR

225 (5)+4>r Failure of a notary public to comply with any of
226 the requirements of this section may constitute grounds for
2277 suspension of the notary public’s commission by the Executive
228 Office of the Governor.

229 (6)45)> The Department of State may adopt rules to ensure

230 the security, reliability, and uniformity signatures and
231 seals authorized in this section.
232 Section 7. Subsections 117.05(2 (5), (12), (13) and

233 (14), Florida Statutes, are amen

234 117.05 Use of notary com ion; unlawful u notary fee;

235 seal; duties; employer liabilit change; adve
236 photocopies; penalties.——
237 (2) (a) The fee may not exceed $10 for
238 any one notarial act, excep
239 117.290.
240 (b) A
241| vote-by-mail ba . and must witness such a

242 ballot ] ‘ provided the notarial act

243 is i ons of this chapter.

244 signature, a notary public shall
245 complete a al certificate in substantially the
246 same form as those found in subsection (13). The jurat or

247 certificate of a edgment shall contain the following
248 elements:

249 (a) The venue stating the location of the notary public at

250 the time of the notarization in the format, “State of Florida,
251 County of 7

252 (b) The type of notarial act performed, an oath or an
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FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR

253 acknowledgment, evidenced by the words “sworn” or
254 “acknowledged.”
255 (c) That the signer persematly appeared before the notary

256| public at the time of the notarization either in the notary

257 public’s physical presence or by two-way video and audio

258 conference technology pursuant to Part II

259 (d) The exact date of the notari
260 (e) The name of the person whos ' ure 1is being
261 notarized. It is presumed, absen
262 notary public, that notarizati
263 (f) The specific type of 1 public
264 is relying upon in identifying the
265| personal knowledge
266 subsection (5).

267 (9)

268

The no

269 below the signat

270

271 eith

272 not notarize a signature on a

273 document uni i oersonally knows, or has satisfactory

274 evidence, son whose signature is to be notarized is

275 the individual w described in and who is executing the

276 instrument. A notary public shall certify in the certificate of
277 acknowledgment or jurat the type of identification, either based
278 on personal knowledge or other form of identification, upon

279 which the notary public is relying. In the case of an online

280 notarization, the online notary public shall comply with the
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FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR

281 procedures set forth in Part TII.

282 (a) For purposes of this subsection, “personally knows”
283 means having an acquaintance, derived from association with the
284 individual, which establishes the individual’s identity with at

285 least a reasonable certainty.

286 (b) For the purposes of this subsec “satisfactory

287 evidence” means the absence of any inf evidence, or
288 other circumstances which would lead able person to
289 believe that the person whose si notarized is
290 not the person he or she clai f the

291 following:
292 1. ' witness
293 personally known ' the sworn written
294 statement of two
295 to the notary p ' > [ ' f satisfactory
296 evidence tha
297 . signature is to be notarized is
298 the pers

299 : gnature is to be notarized is
300 personal

301 . ' ' asonable belief of the witnesses that
302 the circumstanc he person whose signature is to be

303 notarized are su 1at it would be very difficult or impossible
304 for that person to obtain another acceptable form of

305 identification;

306 d. That it is the reasonable belief of the witnesses that

307 the person whose signature is to be notarized does not possess

308 any of the identification documents specified in subparagraph
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BILL ORIGINAL YEAR

309 2.; and

310 e. That the witnesses do not have a financial interest in
311 nor are parties to the underlying transaction; or

312 2. Reasonable reliance on the presentation to the notary

313 public of any one of the following forms of identification, if

314 the document is current or has been issue ithin the past 5
315 years and bears a serial or other iden
316 a. A Florida identification car
317 by the public agency authorized
318 b. A passport issued by Department of te of the
319 United States;
320 c. A passport issued by a fo vernment the
321 document is stamped b Bureau of Citizenship
322 and Immigration Services;
323 d. ' i £ on card issued by a
324| public agenc
325 other than Flori i of the United States, or Canada
326 or Mexic

327 ' ificati ssued by any branch of the

328 armed fo

329 . ' ' ification card issued on or after

330 January 1, e Florida Department of Corrections for an
331 inmate who is in custody of the department;

332 g. An inmate identification card issued by the United
333 States Department of Justice, Bureau of Prisons, for an inmate
334 who is in the custody of the department;

335 h. A sworn, written statement from a sworn law enforcement

336 officer that the forms of identification for an inmate in an
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FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR

337 institution of confinement were confiscated upon confinement and
338 that the person named in the document is the person whose

339 signature is to be notarized; or

340 i. An identification card issued by the United States

341 Bureau of Citizenship and Immigration Services.

342 (12) (a) A notary public may supervi he making of a

343| photocopy of an original document or p an electronic

344 record and attest to the trueness of provided the

345 document is neither a wvital reco 1 another state,

346 a territory of the United Sta or another cou y, nor a

’

347 public record, if a copy can be made by the custodi the

348| public record. With respect to certify y a print copy of an

349| electronic record, thf‘gﬁik_ public £ access the tamper-

t electronic record

v

350 evident technology used wi ard to tt

it has

351 and must verify

352 (b) A

pecn alte ad.

blic must use a certificate in
353 substantially tF

354

ring for

in notarizing an attested copy:

355 STATE
356 COUNTY Or

357 On this (year) , I attest that the

358 preceding or attached document is a true, exact, complete, and

359 unaltered photoco ade by me of (description of document)_

360 presented to me by the document’s custodian, , and, to the
361 best of my knowledge, that the photocopied document is neither a
362 vital record nor a public record, certified copies of which are
363 available from an official source other than a notary public.

364
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FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR
365 _ (Official Notary Signature and Notary Seal)_
366 __ (Name of Notary Typed, Printed or Stamped)_
367
368 (c) A notary public must use a certificate in

369 substantially the following form in notarizing an attested copy

370 of an electronic document:

371

372 STATE OF FLORIDA

373 COUNTY OF

374 On this day of

375 preceding or attached document i

376 unaltered copy printed by me from a

377 to me by the document

378 security features

379 indicated that
380
381
382
383
384

385 for the purposes indi if completed with the information
386 required by th r. The specification of forms under this
387 subsection does eclude the use of other forms.
388 (a) For an oath or affirmation:
389
390 STATE OF FLORIDA
391 COUNTY OF

392 Sworn to (or affirmed) and subscribed before me [_] by

Page 14 of 43
billdraft34720.docx

CODING: Words stricken are deletions; words underlined are additions.

15



FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR
393 personal appearance or [_] by online notarization in compliance
394 with the laws of this state, this __ day of ,
395 _ (year)_ , by _ (name of person making statement)_ .
396
397 _ (Signature of Notary Public - State of Florida)_
398 _ (Print, Type, or Stamp Commissioned of Notary Public)_
399 Personally Known __ OR Produced ation
400 Type of Identification Produced
401
402 (b) For an acknowledgme n an individual
403

404 STATE OF FLORIDA
405 COUNTY OF
406 The foregoing instrument

407 personal appeara « ation in compliance

408 with the law
409
410
411

412
413
414

415
416
417

For an acknowledgment in a representative capacity:

418 STATE OF FLORIDA
419 COUNTY OF

420 The foregoing instrument was acknowledged before me [_] by
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421| personal appearance or [_] by online notarization in compliance
422 with the laws of this state, this day of ,

423 __(year)_ , by __ (name of person)__ as __ (type of authority,_ .
424 . e.g. officer, trustee, attorney in fact)_ for _ (name of

425 party on behalf of whom instrument was executed)__ .

426

427 __(Signature of Notary P ate of Florida)_
428 _ _(Print, Type, or Stamp Commissio of Notary Public)_
429 Personally Known _ OR Pr

430 Type of Identification P

431

432 (14) A notary public must ma modations
433 to provide notarial sg with disabilities.

434 (a) A notary public ature of a person
435| who is blind af bl i¢ d the entire

436 instrument to

437 arize the signature of a person
438 who sigr

439 ' ' is witnessed by two disinterested
440 persons;

441 . ¢ ic prints the person’s first name at the
442 beginning of t ignated signature line and the person’s last
443 name at the end o 1e designated signature line; and

444 3. The notary public prints the words *“his (or her) mark”
445 below the person’s signature mark.

446 (c) The following notarial certificates are sufficient for

447 the purpose of notarizing for a person who signs with a mark:

448 1. For an oath or affirmation:
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449
450 ___(First Name) (Last Name)
451 __His (or Her) Mark

452 STATE OF FLORIDA
453 COUNTY OF

454 Sworn to (or affirmed) and subscribe fore me [_] by

455 personal appearance or [_] by online n n in compliance

456 with the laws of this state, this

’

457 _ (year) , by _ (name of person t)_ , who signed

458 with a mark in the presence o
459
460 ' f Florida)_

461 _ _(Print, Type, or Name of Notary Public)_

462 Personally Known

463 Type of Ide

464

465 . in an individual capacity:

466

467 _ _(First Name)__ _ (Last Name)_
468 __His (or Her) Mark__

469 STATE OF FLOR
470 COUNTY OF

471 The foregoing in ent was acknowledged before me [_] by

472 personal appearance or [_] by online notarization in compliance
473 with the laws of this state, this __ day of ’

474 _ (year)_ , by _ (name of person acknowledging)_ , who signed

475 with a mark in the presence of these witnesses:

476
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477 _ (Signature of Notary Public - State of Florida)_
478 _ _(Print, Type, or Stamp Commissioned Name of Notary Public)_
479 Personally Known ___ OR Produced Identification
480 Type of Identification Produced
481
482 (d) A notary public may sign the na f a person whose

483 signature is to be notarized when that physically

484 unable to sign or make a signature ma document if:

485 1. The person with a disabdi ' e notary to sign
486 in his or her presence;
487 2. The document signing is erested
488 persons;
489 3. The notary publi ' the signature the

490 following statement: ' ' ry, pursuant to
491 s. 117.05(14), ' the circumstances

492 of the signi

493 (e) ial certificates are sufficient for
494 the purg 12 1 e on with a disability who

495| direc

496

497

498 STATE OF FLOR
499 COUNTY OF

500 Sworn to (or affirmed) before me [_] by personal appearance

501 or [_] by online notarization in compliance with the laws of

502 this state, this __ day of ;, _ (year)_ , by __ (name of

503 person making statement)_ , and subscribed by __ (name of

504 notary)__ at the direction of and in the presence of __ (name of
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505 person making statement)_ , and in the presence of these

506 witnesses:

507

508 _ (Signature of Notary Public - State of Florida)_
509 _ (Print, Type, or Stamp Commissioned Name of Notary Public)_
510 Personally Known __ OR Produced I ification

511 Type of Identification Produced

512

513 2. For an acknowledgment i capacity:

514

515 STATE OF FLORIDA
516 COUNTY OF
acknowle

517 The foregoing instrume d before me [_] by

518 personal appearance or ion in compliance

519 with the laws o

’

520 __ (year) , SO! N i ___and subscribed
521 by ___(name of no irection of and in the presence
522 of __ ( ) [ ' and in the presence of

523 these

524

525 _ (Sd 3 of Notary Public - State of Florida)_
526 _ ' ] or Stamp Commissioned Name of Notary Public)_
527 Personally _ OR Produced Identification

528 Type of Identification Produced

529

530 Section 8. Subsections 117.107(2) and (9), Florida

531 Statutes, are amended to read:

532 117.107 Prohibited acts.—
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533 (2) A notary public may not sign notarial certificates
534 using a facsimile signature stamp unless the notary public has a
535 physical disability that limits or prohibits his or her ability
536 to make a written signature and unless the notary public has

537 first submitted written notice to the Department of State with

538 an exemplar of the facsimile signature st This subsection

539 does not apply to or prohibit the use tronic signature

540 by a notary public performing notaria

541 s. 117.021.

542 (9) A notary public may
543
544
545
546
547
548
549
550
551
552
553

554 misfeasance in the conduct of official duties. It is no defense

555 to the civil inf on specified in this subsection that the
556 notary public acted without intent to defraud. A notary public
557| who violates this subsection with the intent to defraud is

558 guilty of violating s. 117.105.

559 Section 9. Part II of Chapter 117, Florida Statutes, 1is

560 created to read:
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561 Part II — ONLINE NOTARIZATION
562 117.201 Definitions.——
563 (1) Any term defined in the Uniform Electronic Transaction

564| Act, s. 668.50 shall have the same meaning when used in this

565 chapter.

566 (2) “Appointing state” when used in erence to a notary

567 public or certifying official of anoth f the United

568 States, means the state which commiss appointed the

569 notary public or official.

570 (3) “Credential analysi service
571
572
573
574
575
576
577
578
579
580
581

582

€ans a process

ssued Identification Credential” refers

583 to any of the approved credentials for verifying identity set

5) (b) 2.

584 forth in s. 117.0

585 (6) “Identity proofing” means a process or service

586 operating according to criteria approved by the Department of

587 State or this part through which a third person provides

588 confidence as to the identity of an individual through use of
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589 public and proprietary data sources and employing means such as

590 knowledge based authentication, or biometric verification such

591 as a fingerprint recognition, facial recognition or eye scans.

592 (7) "Knowledge-based authentication " means an identity

593 assessment that is based on a set of guestions formulated from

594 public or proprietary data sources for w the principal has

595 not provided a prior answer during the the identity

596 proofing;

597 (8) "Online notarization" mance of an

598 electronic notarization by me nd audio

599 conference technology that meets

600 117.310.

601 (9) “Online notz notary public who has

602 been authorized by the Off

603 notarizations un ' Civi notary appointed

604 under chapte
605
606
607| elect
608

609 acknowledgment.
610 (11)

sentation” means transmission to the

611 online notary pub hrough communication technology of an

612 image of a government-issued identification credential, which

613 image is of sufficient quality to enable the online notary

614 public to identify the individual seeking the notary public’s

615 services and to perform credential analysis.

6l6 (12) “Revocable Trust” means a trust as described in s.
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617 733.707(3).

618 (13) “Two-way video and audio conference technology” shall

619 refer to technology approved by the Department of State or this

620 part which enables participants to be able to see, hear and

621 communicate with another individual in real time using

622 electronic means that allows the individ communicating to

623 simultaneously see and speak to one an

624 117.210 Authority to perform on arizations —-- An

625 online notary public has the aut m any of the

626 functions authorized under ch

627 notarization, other than solemni

628

629 wills, codicils, b attorney, advance

630 directives under chapter ' reements or

631 walivers subject

632 117.220 Dther than those laws
633 codicils,

634 advance directives under
635 ents or waivers subject to s.
636

637 law requires a signature, statement
638 nowledged, sworn, affirmed, made under
639 oath, or subject >enalty of perjury, the acknowledgement or

640 proof may be made by any of the officials and in the manner

041 described in s. 695.03.

642 (2) 1If a provision of law requires a signature, statement

643 or instrument to be acknowledged, sworn, affirmed, made under

644 oath, or subject to penalty of perjury, an online notarization
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645 satisfies that requirement if made in accordance with the online

646 notarization provisions of Part II, or laws of the appointing

647 state regarding the online notarization of instruments.

648 (3) If a provision of law requires a signature, statement

649 or instrument to be acknowledged, sworn, affirmed, made under

650 oath, proved, legalized, authenticated or erwise made by a

651| principal signer before or in the pres notary public or

652 civil-law notary, the principal signe be deemed to have

653 done so before or in the presence public or civil-

654 law notary if done by two-way

655 technology in accordance with the ovisions

656 of this Part II, or in accordance

657 appointing state rega

658 instruments.

659 117.230 Ap

660 ' for appointment as a
661 apply to the Office of the

662 ] nte ioned as an online notary
663

664

665

666 additional live or online course, not to
667 exceed [__ ] c oom hours in length, covering the duties,

668 obligations and technology requirements for serving as an online

669 notary public.

670 (c) passing a test covering the duties, obligations and

671 technology requirements for serving as an online notary public.

672 (d) paying an online notary public application fee in the
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673 amount of $25.00; and

674 (e) submitting to the Office of the Governor an

675 application for appointment as an online notary public, signed

676 and sworn to by the applicant.

677 (f) didentifying the knowledge based authentication,

678 credential analysis, remote presentation, per—evident and

679 two-way video and audio conference tec ' the online

680 notary public intends to use in performi line notarizations.

681 If the Department of State has t ' standards for

682 approval of technology pursua ch of the

683 technologies selected must confo f a

684 technology conforms to the standar Departme of State

685 shall approve the use.of If the Department of

686 State has not yet establish SU he online notary

687| public shall se ) ' ' the provisions of s.

688 117.310.

689 ' public bond in an amount

690 determir N I e which shall also satisfy
691 the

692 ' ' : eér insurance policy on such terms and in
693 such amount [ rmined by the Department of State.
694 : ce of notarial acts.—An online notary

695 public:

696 (1) dis a notary public for purposes of Part I and is

697 subject to that part to the same extent as a notary public

698 appointed and commissioned only under that part, including,

699 without limitation, the provisions of s. 117.021 relating to

700 electronic notarizations;
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701 (2) may perform notarial acts as provided in s. 117.210 in

702 addition to performing online notarizations; and

703 (3) may perform an online notarization as authorized and

704 pursuant to the provisions of this part.

705 117.260 Electronic journal of online notarizations.—-

706 (1) An online notary public shall k a secure electronic

707 journal of electronic records notarize nline notary

708 public. The electronic journal must for each online

709 notarization:

710 (a) the date and time o e notarization;

711 (b) the type of notarial a

712 (c) the type, the title,

713 electronic record or

714 (d) the printed name

715 involved in the

716 ' ' incipal signer involved

7177 in the transacti

718 . th is personally known to the

719 onli

720 . 2 ' _type of identification document

721 provided to

722 . of the government-issued identity credential

723 provided;

724 4. a copy of any other identity credential or information

725| provided.

726 (f) dindication that the principal signer satisfactorily

727 passed the identity proofing.

728 (g) dindication that the government-issued identification
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729 credential satisfied the credential analysis.

730 (h) a recording of any video and audio conference used in

731 connection with the notarial act that took place during the

732 online notarization; and

733 (i) the fee, if any, charged for the notarization.

734 (2) The online notary public shall reasonable steps

735 to

736 (a) ensure the integrity, secur authenticity of

737 online notarizations;

738 (b) maintain a backup c of the electron journal

739 required by subsection (1); and

740 (c) protect from unauthorize c journal,

741 the backup copy and an ceived by the online

742 notary public in connectio

743 (3) The e i j Jqu i subsection (1)

744 shall be mai ars after the date of

745 the transaction

746 ' [ 0 try in the electronic

747 jour dity of the notarial act or the

748 electron 2l LS otarized, but may be introduced as

749 evidence to i st ' ations of this chapter or as an

750 indication of t ' fraud, forgery, or impersonation or for

751 other evidentiar poses.

752 117.270 TUse of electronic journal, signature and seal.—

753 (1) An online notary public shall take reasonable steps to

754 ensure that any registered device used to create an electronic

755 signature is current and has not been revoked or terminated by

756 the device's issuing or registering authority.
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757 (2) An online notary public shall keep his or her

758 electronic journal, electronic signature, and electronic seal

759 secure and under the exclusive control of the online notary

760 public. The online notary public may not allow another person

761 to use the electronic journal, electronic signature, or

762 electronic seal of the online notary publi

763 (3) An online notary public may

764

765 r logically

766 ' to the

767 in a

768 ' ing tamper-
769 iC | 2 sequent change or

770

771 i ha ' diately notify an
772 ] e Department of State
773 i nlism of the electronic journal,
774 r i ~ Le seal of the online notary
775 ' 3 ic shall immediately notify the
776 ] _Governor of the loss or use by

777 ronic journal, electronic signature,
778 he online notary public.

779 . 10otary public shall upon request make copies
780 of the pertinent portions of the electronic journal and the

781 related audio and video recordings available to any of the

782 parties to the electronic records notarized, the attorney-agent,

783 title agent, settlement agent, or title insurer or other agent

784 or person which engaged the online notary public with regard to
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785 the transaction or proceeding. The online notary public may

786 charge a fee not in excess of $ for copies of all journal

787 entries to a given series of related electronic records.

788 117.280 Online notarization procedures.-—-

789 (1) An online notary public, while located in the state,

790 may perform an online notarization that the requirements

791 of this Part II regardless of whether ' ipal signer are

792 physically located in this state at t ' of the online

793 notarization. An online notaria in accordance

794 with this chapter shall be de ormed within

795

796 ' line notary
797 g rson creating an

798 - ' ture is taken by
799 > s requirements of

800 f ' to—way video and audio
801 and the principal
802 g

803 notarization of a principal
804 state, the online notary public
805 i rn i cipal signer desires for the notarial
806 act to be per a Florida notary public and under Florida
807 law.

808 (4) The online notary public shall verify the identity of

809 the principal signer by:

810 (a) the online notary public's personal knowledge of each

811 such individual; or

812 (b) each of the following, as the same may be refined or
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813 supplemented in rules adopted pursuant to s. 117.310:

814 1. remote presentation by each such individual of a

815 government-issued identification credential;

816 2. credential analysis of each government-issued

817 identification credential; and

818 3. identity proofing of each indivi

819 If the online notary public is unable each of the

820 foregoing, or if the databases consul knowledge-based

821 authentication do not contain su i tion relative to

822 the individual to permit prop online

823 notary public is not authorized

824 notarization.

825 (5) The online ‘ ' take reasonable steps

826 to ensure that the two-wa ference technology

827 used in an onlin S c m unauthorized

828 interception

829 certificate for an online
830 notariz nel - on that the notarization is
831 an o ion he online notarization was
832 conducted,in accordance with the laws of the State of Florida.
833 the

834| provisions of E apply to an
835 online notarizati d an online notary public.

836 (8) Any failure to comply with the online notarization

837| procedures of this section shall not impair the validity of the

838 notarial act or the electronic record which was notarized, but

839 may be introduced as evidence to establish violations of this

840 chapter or as an indication of possible fraud, forgery, or
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841 impersonation or for other evidentiary purposes. This

842 subsection in no way alters the duty of the online notary public

843 to comply with this chapter and the rules adopted hereunder.

844 117.290 Fees for online notarization.-—-An online notary

845| public or his or her employer may charge a fee in an amount not

846 to exceed $ for performing an onli tarization in

847 addition to any other fees authorized I. Fees for

848 services other than provision of nota S are not governed

849 by this chapter.

850 117.310 Standards for e ronic and onlin otarization;

851 rulemaking authority.—-

852 (1) The Legislature intends standard pplicable

853 to electronic notarize . 021 and for online

854 notarization under this pa

855 in technology an entity of principal

856 signers and record. To further

857 that intent, ate may adopt rules necessary

858 to imple I s chapter and such other

859 rules itate the integrity, security

860 and reliabkility of ine notarizations, including, without

861 limitation, an online notary public bond, details

862 regarding cybez ce, standards regarding identity

863 proofing, creden analysis, unauthorized interception, remote

864 presentation, tamper—-evident technology and two-way video and

865 audio conference technology, and the Department of State may

866 publish lists of technologies satisfying the standards and

867 approved for use in online notarizations.

868 (2) Until such time as the Department of State adopts
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869 rules addressing the amount of an online notary public bond,

870 details regarding cyber insurance, identity proofing, credential

871 analysis, unauthorized interception, remote presentation,

872 tamper—-evident technology and two-way video and audio conference

873 technology, the following standards shall apply to any

874 unaddressed technologies and matters:

875 (a) The amount of the online not bond shall be

876 no less than $35,000.

877 (b) Cyber insurance shall ' i ith respect to

878| the online notary public in a an $100,000.

879 (c) TIdentity proofing shal security
880 characteristics:

881 1. resented with five (5)
882 ssible answer

883

884 om a third party

885 ' y data sources, which questions
886 gner’s social security

887 formation, or identifiable to
888 ty and historical events records;
889 . questions shall be made within a two
890

891 signer shall have answered a minimum of

892 eighty percent (80%) of the questions correctly;

893 5. the principal signer may be offered one (1) additional

894 re-take in the event of a failed attempt; and

895 6. during the re-take, none of the prior questions shall

896 be repeated.
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897 (d) Credential analysis shall include comparison of the

898 presented government-issued identification credential against

899 public or proprietary data sources to confirm that one or more

900 data elements thereon conforms to the asserted identity or that

901 one or more readable format features conform to those specified

902 by the issuing state or country, attempti o read of any bar

903 codes contained on the credential, them to the

904 identity of the principal signer, ing to verify any

905| micro-printing contained on the

906 (e) Tamper—-evident tech i1l be deemed

907 satisfied by software that (i ' ) value

908 based upon the contents of the doc matical

909 function, (ii) encryp d ] with the private key of

910 the signer’s certificate;

911 signature (signe i C i d other information)

912 into the doc

913 signature technolo cemed to meet the tamper-evident

914 technolg

915 . ' 0 conference technology

916 requirements will be Lsfied by a technology enabling the

917 participant and communicate with one another in

918 real time using electronic means, and enabling the online notary

919| public to record ideo and audio.

920 (g) Reasonable steps to prevent unauthorized interception

921 shall be satisfied by the online notary public using a secured

922 home or office network. The online notary public is not

923 responsible for the security of the systems used by the

924| principal signer or others to participate in the session.
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925 117.320 Relation to E-SIGN Act.-- This law modifies,

926 limits and supersedes the Electronic Signatures in Global and

927 National Commerce Act, 15 U.S.C. Section 7001 et seqg., but does

928 not modify, limit or supersede Section 101 (c) of that act, 15

929 U.S.C. Section 7001(c), or authorize electronic delivery of any

15

930 of the notices described in Section 103 (b that act,

931 U.S.C. Section 7003 (b).

932 Section 10.

933 INSERT 668.50 AMENDMENTS HERE
934
935 Section 11. Section 694.0
936 to read:
937 694.08 Certain i T ' notwithstanding lack
938 of seals or witnesses,
939 (1) Whene C been executed and
940 delivered, o
941 any grantee by t ) ' the land therein described, or

942 conveyir , Efdci representative capacity,

943 and or more been spread upon the
944 records o ¢ i the land therein described has
945 been or was a B uated, and one or more subsequent

946 conveyances O d or parts thereof have been made,

947 executed, delive d recorded by parties claiming under such
948 instrument or instruments, and such power of attorney or

949 conveyance, or the public record thereof, shows upon its face a
950 clear purpose and intent of the person executing the same to
951 authorize the conveyance of said land or to convey the said

952 land, the same shall be taken and held by all the courts of this
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953 state, in the absence of any showing of fraud, adverse

954 possession, or pending litigation, to have authorized the

955 conveyance of, or to have conveyed, the fee simple title, or any
956 interest therein, of the person signing such instruments, or the

957| person in behalf of whom the same was conveyed by a person in an

958 official or representative capacity, to t and therein
959 described as effectively as if there h

960 failure of, or absence of the acknowl or the certificate

961 of acknowledgment, if acknowledg guishment of
962 dower, and as if there had be as”

963 preceding the title of the perso
964 representative capacity, any witness
965 or witnesses, and sha i n and held by all the
966 courts of this state to haw
967 admissible in e
968 : ' ction shall not apply
969 to any conveyan idi f which shall be contested or
970 have beg K C ed heretofore or within 1
971 year
972 Florida Statutes, is amended
973 to read:
974 695.03 knowledgment and proof; validation of certain
975 acknowledgments;
976 officials.—To entitle any instrument concerning real property
977 to be recorded, the execution must be acknowledged by the party
978 executing it, proved by a subscribing witness to it, or

979 legalized or authenticated by a civil-law notary or notary

980| public who affixes her or his official seal, by before the
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981 officers and in the form and manner following:
982 (1) WITHIN THIS STATE.——An acknowledgment or proof may be
983| legalized or authenticated within this state by may bemade

984| Pefere a judge, clerk, or deputy clerk of any court; a United

985 States commissioner or magistrate; or a notary public or civil-

986 law notary of this state, and the certifi of acknowledgment

987 or proof must be under the seal of the officer, as the

988 case may be. An acknowledgement or

989 acknowledgment or proof of a per hysically

990 located within this state, ma the physical

991 presence of a notary public or c

992 accordance with the provisions of . garding the

993| online notarization O'A&‘i;

994 acknowledgement or proof

995| were complied wi i ve ¢ : i such compliance for

996 purposes of . : ' s and acknowledgments

997 heretofore made s.manner are hereby validated.
998 WL i AT] HIN THE UNITED STATES.——An
999 ackneg cgalized or authenticated made
1000 out of thi [ ' ' States by may—bemade

1001 before a civi of this state or a commissioner of

1002 deeds appointed by the Governor of this state; a judge or clerk

1003 of any court of ited States or of any state, territory, or
1004 district; a United States commissioner or magistrate; or a
1005 notary public, justice of the peace, master in chancery, or
1006 registrar or recorder of deeds of any state, territory, or
1007 district having a seal, and the certificate of acknowledgment or

1008| proof must be under the seal of the court or officer, as the
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1009 case may be. If the acknowledgment or proof is legalized or

1010 authenticated by made—Jbefere a notary public who does not affix

1011 a seal, it 1is sufficient for the notary public to type, print,
1012 or write by hand on the instrument, “I am a Notary Public of the

1013 State of _ (state)_ , and my commission expires on __ (date)__ ."”

1014 An acknowledgement or proof may be made o ide of the physical

1015 presence of such officer in accordance laws of the

1016 appointing state regarding the remote

1017 instruments. A statement in the or proof that

1018 the laws of the appointing st conclusively

1019 establishes such compliance for

1020 (3)

1021 (a) If the ackno

ation, authentication,

1022 or proof of a person who 1s in a foreign

1023 country is made .d ' r ' be made before a
1024 overnor of this state to
1025 ; ary public of such foreign

1026 s state or of such foreign
1027 before an ambassador, envoy
1028 ipotentiary, minister, commissioner,
1029 Fa i gJeneral, consul, vice consul, consular
1030 [ ' atic or consular officer of the United
1031 eside in such country; or before a military

1032 er—mavat officer or other person authorized by 10 U.S.C. 1044a

1033 theTaws—oerArticles—eo ates—to perform the

Y

1034 duties of notary public, and the certificate of acknowledgment,
1035 legalization, authentication, or proof must be under the seal of

1036 the officer. A certificate legalizing or authenticating the
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1037 signature of a person executing an instrument concerning real
1038| property and to which a civil-law notary or notary public of
1039 that country has affixed her or his official seal is sufficient
1040 as an acknowledgment. For the purposes of this section, the term

1041 “civil-law notary” means a civil-law notary as defined in

1042 chapter 118 or an official of a foreign c ry who has an

1043 official seal and who is authorized to 1l or lawful the

1044 in which

1045 seal is deemed
1046

1047

1048 i tion, or
1049 s i ted in a foreign country
1050 nce of a notary
1051 : in accordance with the
1052 . i ' the online notarization
1053 presence of a notary public or
1054 i v , her completed in accordance
1055 ' ) f ! ' ' tate regarding the remote

1056

1057 ion, authentication or proof that the
1058 state were complied with conclusively

1059 establishes such iance for purposes of this section.

1060 (4) All affidavits, legalizations, authentications, proofs
1061 and acknowledgments heretofore made or taken in any of the

1062 manners manner set forth in subsections (1), (2) or (3) above

1063 are hereby validated and upon recording shall not be denied to

1064 have provided constructive notice based on any alleged failure
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1065 to have complied strictly with this section, as currently or

1066 previously in effect, or any alleged failure to have complied

1067 strictly with the laws governing online or standard notarization

1068 of instruments in chapter 117 or the laws of the appointing

1069 state governing remote or standard notarization.

1070 Section 13. Section 695.25, Florida tutes, is amended
1071 to read:
1072 695.25 Short form of acknowledg . he forms of

1073 acknowledgment set forth in this ' used, and are
1074 sufficient for their respectiv law of this
1075 state. The forms shall be known
1076 Acknowledgment” and may be referre
1077 authorization of the
1078 use of other forms.
1079 (1)
1080
1081 STATE OF
1082| COUNTY €
1083 acknowledged before me [_] by

1084| personal a online notarization in compliance

1085 with the laws s , this _ (date) , by __ (name of

1086 person acknowledging)_ , who is personally known to me or who

1087 has produced __ (
1088

of identification)_ as identification.

1089 _ (Signature of person taking acknowledgment)_

1090 __ (Name typed printed or stamped)_

1091 __(Title or rank)_

1092 _ (Serial number, if any)_
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1093
1094 (2) For a corporation:
1095
1096 STATE OF

1097 COUNTY OF

1098 The foregoing instrument was acknowledged before me [_] by

1099| personal appearance or [_] by online notari on in compliance

1100 with the laws of this state, this _

1101 officer or agent, title of office r ¢ ___(name of

1102 corporation acknowledging)_ ,

1103 incorporation)__ corporation, on.

1104 He/she is personally known to me o . ype of

1105 identification)__ as

1106

1107 ing acknowledgment)_
1108 ped printed or stamped)_
1109 __(Title or rank)_
1110 _ (Serial number, if any)_
1111

1112

1113

1114 STATE OF
1115 COUNTY OF

1116 The foregoing instrument was acknowledged before me [_] by
1117 personal appearance or [_] by online notarization in compliance
1118 with the laws of this state, this __ (date) , by __ (name of
1119 acknowledging partner or agent)_ , partner (or agent) on behalf
1120 of _ (name of partnership)_ , a partnership. He/she is
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FLORIDA H O U S E O F R EPREUSENTATI V E S

1121
1122
1123
1124
1125
1126
1127
1128
1129
1130
1131
1132
1133
1134
1135
1136
1137
1138
1139
1140
1141
1142
1143
1144
1145
1146
1147
1148

BILL ORIGINAL YEAR
personally known to me or has produced __ (type of
identification)__  as identification.

_ (Signature of person taking acknowledgment)_

_ (Name typed printed or stamped)_

_ (Title or rank)_

number, 1if any)_

(4) For an individual acti by an attorney

in fact:

STATE OF
COUNTY OF

The foregoing instru before me [_] by

personal ation in compliance
with the law , by _ (name of
attorney in fac in fact, who is personally
known tg ype of identification)__ as

ident

ure of person taking acknowledgment)_

_ (Name typed printed or stamped)_

_ (Title or rank)_

_ (Serial number, if any)_

(5) By any public officer, trustee, or personal

representative:
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FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR

1149 STATE OF
1150 COUNTY OF

1151 The foregoing instrument was acknowledged before me [_] by
1152| personal appearance or [_] by online notarization in compliance
1153 with the laws of this state, this __ (date) , by __ (name and

1154 title of position)_ , who is personally k to me or who has

1155 produced __ (type of identification)_

1156

1157 _ (Signature o

1158 or stamped)_
1159 or rank)
1160 1if any)
1161

1162 Section 14. Section tes, 1s amended

1163 to read:

1164 695.28
1165
1166 and that
1167 recor
1168 recordat

1169 all persons
1170 ment was received and accepted for
1171 recordation befo Department of State adopted standards
1172 implementing s. 69
1173 (b) Any defects in, deviations from, or the inability to

1174 demonstrate strict compliance with any statute, rule, or

1175 procedure relating to electronic signatures, electronic

1176 witnesses, electronic notarization, online notarization or for
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FLORIDA H O U S E O F R EPREUSENTATI V E S

BILL ORIGINAL YEAR

1177 submitting or recording fe—submit—er—reeord an electronic

1178 document which were in effect at the time the electronic

1179 document was executed or was submitted for recording;

1180 (c) That the document was signed, witnessed or notarized

1181 electronically or that witnessing or notarization of the

1182 document may have been done outside the p ical presence of the

1183 notary public or principal signer in a

1184 provisions of chapter 117 or the laws her state regarding

1185 the online notarization of docum

1186 (d) That the document r d printout of

1187 a document to which one or more

1188 affixed.

1189 (2) ‘ e duty of the clerk or
1190 recorder or rules adopted
1191 pursuant

1192 (3) challenge to the

1193 validity
1194 based

instrument or electronic record

ation, duress, undue

1195 infl unconscionability or any other
1196 basis not .1 £ matters described in subsection
1197 (1).

1198 Section act shall take effect January 1, 2019.
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REAL PROPERTY,

202 THE
PROBATE & =ae
TRUST LAW =2k ;;?‘R'DA

SECTION

www.RPPTL.org

November 30, 2017

Bruce W. Robinson, Chair
Disciplinary Procedure Committee
The Florida Bar Board of Governors
651 East Jefferson Street
Tallahassee, FL 32399-2300

Re:  Request for information regarding file retention for probate
lawyers and request for advice regarding payment of inventory
attorneys in probate proceedings

Dear Mr. Robinson:

This letter responds to your letter sent on behalf of the
Disciplinary Procedures Committee (DPC) of the Florida Bar to me
dated June 27, 2017 seeking advice from the Real Property Probate and
Trust Law (RPPTL) Section on (1) best practice standards for estate
planning and probate practitioners regarding keeping original client
documents such as an original will (2) how long the section
recommends that practitioners should keep files including original
documents (3) if a file contains an original will or trust is that
considered an active file and (4) input regarding preference for payment
of inventory attorneys as creditors of a decedent’s estate.

The RPPTL Section has no written best practice standards for
estate planning and probate practitioners regarding keeping original
client documents such as an original will nor does it have any
recommendations regarding length of time that a practitioner should
retain files including those with original documents.

The American College of Trusts and Estates Counsel (ACTEC)
publishes commentaries on the Model Rules of Professional Conduct.
There are two of these commentaries that address your questions. First
the ACTEC Commentary on MRPC 1.15 Retention of Original
Documents, a copy of which is attached to this letter, discusses
standards for the Retention of Original documents. The commentary
provides that original client documents “should be properly identified
and appropriately safeguarded”. It notes that other states, such as
California, require any attorney to use ordinary care for the preservation
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of the document and to fold the document in a safe, vault, safe deposit box, or other secure place
where it is safe from loss or destruction. The last paragraph of this commentary state that “the
retention of the client’s original estate planning documents does not itself make the client an
“active” client or impose any obligation on the lawyer to take steps to remain informed regarding
the client’s management of property and family status.”

The Florida Bar itself has very few Rules that address records retention. The
Professional Ethics Committee has indicated that “the attorney must place primary emphasis on
the desires of the client” Florida Ethics Opinion 81-8. That committee has further indicated that
lawyers should make diligent attempts to contact clients or determine their wishes regarding file
retention before the lawyer destroys any closed files. Florida Ethics Opinions 63-3 71-62, and
81-8. Original documents such as wills are the property of the client. Destruction of a will, trust,
living will, designation of health care surrogate or durable power of attorney could adversely
affect the client’s interests, therefore, it seems to us that original documents must be maintained
by the lawyer in perpetuity or returned to the client. This presents a dilemma for lawyers when
they have lost contact with clients and for the clients in instances when their lawyer becomes
deceased or incapacitated.

The Florida Bar on the PRI section of its website contains suggested file retention
policies to be approved by law firms and provided to clients at the outset of any representation.

In preparing this letter, Gwynne Young, Chair of our Professionalism and Ethics
committee, interviewed a number of section members regarding their practices with respect to
maintaining original documents. Many practitioners are moving away from retaining original
documents. Those who do indicate that a lawyer firm should maintain an inventory of all
original documents in his, her or its possession. Those original documents should be maintained
in a secure fireproof location. This could be in a fireproof safe in the lawyer’s or law firm’s
office or in a safe deposit box in a bank vault.

You asked if a file containing original documents was an active file. That is an open
question. | understand that whether it is an active file has significance in how the file is handled
by the inventory attorney. Technically the work on the file has been concluded but the original
documents would still need to be maintained or returned. This is specifically discussed in the
ACTEC Commentary on MRPC 1.4 Dormant Representation (which is also attached to this
letter) concerning when the effective representation of an estate planning lawyer ends and other
matters related to the retention of original client documents.

In 2016, the Section drafted proposed will deposit legislation, that provided that a testator
could deposit his will the Clerk of the Circuit Court for safe keeping before his or her death. It
also allowed for the lawyer to deposit an original will with the Clerk under certain circumstances
when they could not locate the client. This legislation dovetails nicely and could perhaps address
many of the concerns of the DPC. The legislation was not pursued last year but remains under
consideration. It will need the support of the Clerks of the Court. It could potentially be
modified to take into account other situations faced by inventory attorneys such as incapacity,
suspension or disbarment. | have enclosed a copy of the draft legislation and some background
materials. | have asked Gwynne Young Chair of our Professionalism and Ethics Committee to
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look into revising this legislation and moving it forward. If DPC is interested in this please
contact Gwynne directly at gyoung@carltonfields.com or 813-229-4333.

Finally, you raised a question about compensation for inventory attorneys of deceased
lawyers. If the lawyer’s firm has assets including receivables, it would seem that these costs
would be a cost of winding down the business and could be paid out of those funds. If there are
no such funds and the lawyer’s estate has assets, the personal representative would still need to
close out the practice and to the extent the personal representative retains counsel to assist in that
process, those would likely be viewed as an expense of administration. We are aware of no case
law addressing this issue specifically.

Sincerely,

Vi

Andrew M. O’Malley
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Pennsylvania:
Op. 89-90 (1989). A lawyer for a competent client who decided to refuse medical treatment for
progressively disabling disease may serve both as her lawyer and as her guardian ad litem.

Virginia: " :
Op. 1769 (2003). A lawyer may not represent the daughter in gaining guardianship of incompetent
mother, who is currently a client of the lawyer in another matter.

MRPC 1.15 SAFEKEEPING PROPERTY

(a) A lawyer shall hold property of clients or third persons that is in a lawyer's possession in connection with
a representation separate from the lawyer's own property. Funds shall be kept in a separate account
maintained in the state where the lawyer's office is situated, or elsewhere with the consent of the client or
third person. Other property shall be identified as such and appropriately safeguarded. Complete records of
such account funds and other property shall be kept by the lawyer and shall be preserved for a period of
[five years] after termination of the representation.

(b) A lawyer may deposit the lawyer's own funds in a client trust account for the sole purpose of paying
bank service charges on that account, but only in an amount necessary for that purpose.

(c) A lawyer shall deposit into a client trust account legal fees and expenses that have been paid in advance,
to be withdrawn by the lawyer only as fees are earned or expenses incurred.

(d) Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall
promptly notify the client or third person. Except as stated in this rule or otherwise permitted by law or by
agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or other
property that the client or third person is entitled to receive and, upon request by the client or third person,
shall promptly render a full accounting regarding such property.

(e) When in the course of representation a lawyer is in possession of property in which two or more persons
(one of whom may be the lawyer) claim interests, the property shall be kept separate by the lawyer until the
dispute is resolved. The lawyer shall promptly distribute all portions of the property as to which the interests
are not in dispute.

ACTEC COMMENTARY ON MRPC 1.15

Retention of Original Documents. A lawyer who has drawn a will or other estate planning documents for a
client may offer to retain the executed originals of the documents subject to the client's instructions. The
documents so held should be considered client property and held by the lawyer in a manner consistent with
the requirements of MRPC 1.15. Some states specifically include estate planning and similar documents in
the definition of “property” for the purposes of this rule. For example, the Washington comments to its RPC
1.15 states: “Property covered by this Rule includes original documents affecting legal rights such as wills
or deeds.” :
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The documents should be properly identified and appropriately safeguarded. Some states may have more
particular requirements for safekeeping of estate planning documents. For example, Cal. Probate Code 710
states: “If a document is deposited with an attorney, the attorney, and a successor attorney that accepts
transfer of the document, shall use ordinary care for preservation of the document on and after July 1, 1994,
whether or not consideration is given, and shall hold the document in a safe, vault, safe deposit box, or other
secure place where it will be reasonably protected against loss or destruction.”

MRPC 1.15 also required that records be kept of property for a certain specified number of years after
termination of the representation or release of the property. This period of years varies from state to state.
Most states have adopted the five-year period recommended in the model rule, but a number of states have
longer periods, ranging from six to ten years. Therefore, lawyers should retain records of all original client
documents for the specified number of years after such documents have been delivered to the client or the
client’s representative.

Storage of client documents is also subject to the notice and accounting provisions of MRPC 1.15.
Notification to the client should be done in writing. The writing should disclose that the documents are
being held at the client’s direction and should contain the other provisions recommended in ACTEC
Commentary on MRPC 1.8, addressing the potential conflict of interest issues when retaining client
documents. Lawyers should also confirm that they are in compliance with any other requirements for
notification, accounting or other responsibilities relating to client property under specific state versions of
MRPC 1.15.

The retention of the client's original estate planning documents does not itself make the client an “active”
client or impose any obligation on the lawyer to take steps to remain informed regarding the client's
management of property and family status. See ACTEC Commentary on MRPC 1.8 (Conflict of Interest:
Current Clients: Specific Rules), and ACTEC Commentary on MRPC 1.4 (Communication) for a discussion
of the concept of dormant representation.

ANNOTATIONS

See Caveat to Annotations on page 13
‘(Limiting the Scope and Purpose of the Annotations)

Cases

Delaware: :
In re Wilson, 900 A.2d 102 (Del. 2006). Lawyer “admitted failure to act with reasonable diligence and
promptness in the probate of over twenty estates; failure promptly to deliver to a third party funds that
that party was entitled to receive from an estate; failure to place fiduciary funds in an interest-bearing
account; and engaging in conduct prejudicial to the administration of justice by failing to probate over
twenty estates.” He was suspended for 18 months.

District of Columbia:
In re Ifill, 878 A.2d 465 (D.C. 2005). Lawyer was hired to probate an estate and withdrew $21,000 from
the estate account, without approval from the executor, for his personal benefit. He later returned the
money. On this matter, which occurred in Maryland, lawyer was disbarred in Maryland and
(reciprocally) in D.C.
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In re Miller, 896 A.2d 920 (D.C. 2006). This was reciprocal discipline for misconduct that occurred and
was disciplined for in Florida. Lawyer was “a co-trustee of an estate, had engaged in misconduct
including the failure to deposit certain insurance proceeds into a segregated escrow account, and failure
to. insure that his co-trustee properly and prudently used trust monies for the benefit of the children of
the settlor, who later died.” This violated Rule 1.15, and the lawyer was suspended for 6 months (in
Florida and in D.C.).

In re Bach, 966 A.2d 350 (D.C. 2009). Lawyer who was serving as a conservator for a 95 year old
woman wrote himself a check for $2,500 for his services even though he had not yet received court
approval for this disbursement, which he knew he needed under the law. He was disbarred for taking a
fee prohibited by law (Rule 1.5) and misappropriating entrusted funds (Rule 1.15). The result, the court
held, was required by In re Addams, 579 A.2d 190 (D.C. 1990), which imposes disbarment in such
cases except in “the most stringent of extenuating circumstances” which were not present here.

Mlinois:

In Re Karavidas, 999 N.E.2d 296 (Ill. 2013). An attorney with no experience in trusts and estates was
appointed as executor and trustee under his father’s Will. In that role, he failed to fund trusts as directed,
borrowed funds from the estate for his personal use (and later reimbursed the estate), and made
unauthorized distributions to his mother, his sister and himself, all in violation of his fiduciary duties.
The court held that his breach of fiduciary duties could not be the basis for professional discipline. His
misuse of funds could not be considered conversion in violation of RPC 1.15, because he was not in
possession of another’s funds in the role of attorney. The court acknowledged that acts involving breach
of fiduciary duty could violate RPC 8.4, if such acts were criminal (Ill. RPC 8.4(a)(3)), such acts
involved dishonesty, fraud, deceit or misrepresentation (Ill. RPC 8.4(a)(4)), or such acts were
prejudicial to the administration of justice (Ill. RPC 8.4(a)(5)). This attorney was charged with violating
I11. RPC 8.4(a)(4), but the hearing officer found no intent to deceive or defraud, and I1l. RPC 8.4(a)(5),
but the court held that in breaching his fiduciary duty, he was not acting as attorney and he was not
involved in the judicial process. The charges against the attorney were dismissed. A dissenting judge
disagreed with the majority’s reading of Ill. Supreme Court Rule 770, which states, “Conduct of
attorneys which violates the [RPCs] or which tends to defeat the administration of justice or to bring the
courts or the legal profession into disrepute shall be grounds for discipline by the court.” (emphasis
added). The majority held that a violation of the RPCs was necessary to discipline a lawyer, but the
dissent’s position was that Rule 770 presented an independent ground for discipline. Note that at the
time, Illinois’ enumeration of the relevant subsections of Rule 8.4 differed from those found in the
Model Rules.

Maryland: ;
Attorney Grievance Com'n of Maryland v. Goff, 399 Md. 1, 922 A.2d 554 (Md. 2007). Attorney was
suspended indefinitely, but in no event for less than two months, for trust account violations, delay and
incompetence in the handling of two probate estates. “[TThe combination of Respondent's lackadaisical
handling of trust funds, his unreliable recordkeeping system, his failure to routinely back up his
computer, and his lack of urgency in correcting the errors once discovered rise to the level of
incompetent representation.”
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(2) reasonably consult with the client about the means by which the client’s objectives are to be
- accomplished;

(3) keep the client reasonably informed about the status of the matter;

(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer
knows that the client expects assistance not permitted by the Rules of Professional Conduct or
other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make
informed decisions regarding the representation.

s AT S

~~~~~~~~~~ . ——
\"\
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&WACTEC COMMENTARY ON MRPC 14 )

L

R erten AT S i

T
S il

Encouragzng Communication; Discretion Regardmg Content Commumcatlon between the lawyer and
client is one of the most important ingredients of an effective lawyer-client relationship. In addition to
providing information and counsel to the client, the lawyer should encourage communications by the client.
More complete disclosures by a client may be encouraged if the lawyer informs the client regarding the
confidentiality of client information, although a lawyer need not, and sometimes should not, assure a client
of confidentiality beyond what the rule and its exceptions require. See MRPC 1.6 (Confidentiality of
Information). The nature and extent of the content of communications by the lawyer to the client will be
affected by numerous factors, including the age, competence and experience of the client, the amount
involved, the complexity of the matter, cost factors and other relevant considerations. The lawyer may
exercise informed discretion in communicating with the client. It is generally neither necessary nor
appropriate for the lawyer to provide the client with every bit of information regarding the representation.

In order to obtain sufficient information and direction from a client, and to explain a matter to a client
sufficiently for the client to make informed decisions, a lawyer should meet personally with the client at the
outset of a representation. A lawyer should not agree to do estate planning for one person when the lawyer’s
only communication has been with another who purports to be acting as an intermediary for the client. If
circumstances prevent a lawyer from meeting personally with the client, the lawyer should communicate as
directly as possible with the client. In either case the elements of the engagement should be confirmed in an
engagement letter.

Effective personal communication is necessary in order to ensure that any estate planning documents that
are prepared by a lawyer are consistent with the client’s intentions. Because of the necessity that estate
planning documents reflect the intentions of the person who executes them, a lawyer should not provide
estate planning documents to persons who may execute them without receiving legal advice. Accordingly, a
lawyer should be hesitant to provide samples of estate planning documents that might be executed by lay
persons without legal advice. A lawyer may, of course, prepare or assist in the preparation of sample estate
planning documents that are intended to be used by lawyers or by lay persons with personal legal advice.

It is equally important that the client understand the documents that the lawyer has prepared and their effects
going forward. Explanations by the lawyer could include a clear statement as to whether the plan (in whole
or in part) is irrevocable, and a summary of the most important features of the plan. Where the plan will
require management by the client, the lawyer should provide appropriate instructions. Rather than relying on
oral communications only, the lawyer should consider furnishing these explanations in writing.
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Communications During Active Phase of Representation. The need for communication between the lawyer
and client is reflected in Rules respecting the lawyer’s duties of competence and diligence. See ACTEC
Commentaries on MRPCs 1.1 (Competence) and 1.3 (Diligence). The lawyer’s duty to communicate with a
client during the active period of the representation includes the duty to inform the client reasonably
.regarding the law, developments that affect the client, any changes in the basis or rate of the lawyer’s
compensation [See ACTEC Commentary on MRPC 1.5 (Fees)], and the progress of the representation. The
lawyer for an estate planning client should attempt to inform the client to the extent reasonably necessary to
enable the client to make informed judgments regarding major issues involved in the representation. See
ACTEC Commentary on MRPC 1.2 (Scope of Representation and Allocation of Authority Between Client
and Lawyer). In addition, the lawyer should inform the client of any recommendations that the lawyer might
have with respect to changes in the scope and nature of the representation. The client should also be
informed promptly of any substantial delays that will affect the representation. For example, the client
should be informed if the submission of draft documents to the client will be delayed for a substantial period
regardless of the reason for the delay. If the lawyer determines that the client has some degree of diminished
capacity, the lawyer should proceed carefully to assess the ability of the client to communicate his or her
intentions and to understand the advice being given and the documents being drafted by the lawyer. The
lawyer should also be alert to the possibility that after the commencement of a representation, the client
might lose sufficient capacity for the lawyer to continue. See MRPC 1.14.

Communications Needed for Informed Consent. Some of the rules require the lawyer to obtain the informed
consent of a client or other person (e.g., a former client or, under certain circumstances, a prospective client)
before accepting or continuing representation or pursuing a course of action. The nature of the
communication that is generally required in connection with informed consent is described in MRPC 1.0(e)
(Terminology).

Advising Fiduciary Regarding Administration. Unless limited by agreement concerning the scope of the
representation, the lawyer who represents a fiduciary generally with respect to a fiduciary estate should
assist the fiduciary in making decisions regarding matters affecting the representation, such as the timing
and composition of distributions and the making of available tax elections. The lawyer should make
reasonable efforts to see that the beneficiaries of the fiduciary estate are informed of decisions regarding the
fiduciary estate that may have a substantial effect on them. See ACTEC Commentaries on MRPCs 1.3
(Diligence), 4.1 (Truthfulness in Statements to Others) and 4.3 (Dealing with Unrepresented Person).

b . ' T . . .
¢ Dormant Representation. The execution of estate planning documents and the completion of related matters,

“such as-changes-in-benefiiary designations and the transfer of assets to the trustee of a trust, normally ends
the period during which the estate planning lawyer actively represents an estate planning client. At that time,
unless the representation is terminated by the lawyer or client, the representation becomes dormant, awaiting
activation by the client. At the client’s request, the lawyer may retain the original documents executed by
the client. See ACTEC Commentary on MRPC 1.7 (Conflict of Interest: Current Clients). Although the
lawyer remains bound to the client by some obligations, including the duty of confidentiality, the lawyer’s
responsibilities are diminished by the completion of the active phase of the representation. As a service the
lawyer may communicate periodically with the client regarding the desirability of reviewing his or her
estate planning documents. Similarly, the lawyer may send the client an individual communication or a form
email, letter, or similar mass communication regarding changes in the law that might affect the client. In the -
absence of an agreement to the contrary, a lawyer is not obligated to send a reminder to a client whose
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representation is dormant or to advise the client of the effect that changes in the law or the client’s
circumstances might have on the client’s legal affairs.
Termination of Representation. A client whose representation by the lawyer is dormant becomes a former
client if the lawyer or the client terminates the representation. See MRPC 1.16 (Declining or Terminating
Representation) and MRPC 1.9 (Duties to Former Clients) and the ACTEC Commentaries thereon. The
5 lawyer may terminate the relationship in most circumstances, although the disability of a client may limit
i the lawyer’s ability to do so. Thus, the lawyer may terminate the representation of a competent client by a
letter, sometimes called an “exit” letter, that informs the client that the relationship is terminated. The
representation is also terminated if the client informs the lawyer that another lawyer has undertaken to
represent the client in trusts and estates matters. Finally, the representation may be terminated by the
passage of an extended period of time during which the lawyer is not consulted.

o
o

In general, a lawyer may communicate with a former client regarding the subject of the former
representation and matters of potential interest to the former client. See MRPCs 7.3 (Direct Contact with
Prospective Clients) and 7.4 (Communication of Fields of Practice). \

Example 1.4-1. Lawyer (L) prepared and completed an estate plan for Client (C). At C’s request, L
retained the original documents executed by C. L performed no other legal work for C in the following
two years but has no reason to believe that C has engaged other estate planning counsel. L’s
representation of C is dormant. L may, but is not obligated to, communicate with C regarding changes
in the law. If L communicates with C about changes in the law, but is not asked by C to perform any
legal services, L’s representation remains dormant. C is properly characterized as a client and not a
former client for purposes of MRPCs 1.7 (Conflict of Interest: Current Client) and 1.9 (Duties to

Former Clients).

Example 1.4-2. Assume the same facts as in Example 1.4-1 except that L’s partner (P) in the two years
following the preparation of the estate plan renders legal services to C in matters completely unrelated
to estate planning, such as a criminal representation. L’s representation of C with respect to estate
planning matters remains dormant, subject to activation by C.

ANNOTATIONS

See Caveat to Annotations on page 13
(Limiting the Scope and Purpose of the Annotations)

Enabling Estate Planning Client to Make Informed Decisions

Cases

California:
In re Respondent G., 1992 WL 204655 (Cal. Bar Ct. 1992). In this proceeding a lawyer was privately
reprimanded for repeated failure to advise a client of the state inheritance tax owed by her with respect

to an estate administration handled by the lawyer.
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Minnesota:
In re Holker, 730 N.W.2d 768 (Minn. 2007). Lawyer was suspended for a minimum of six months
based on misconduct in probating an estate. He delayed work on the estate for more than two years after
being retained, without good cause, and without adequate communication with the client; when he was
fired by the client and replaced, he failed to turn over the complete file. Then, when called upon to
supply the rest of the file, he fabricated correspondence he claimed to have had with the client.

Washington:
In re Shepard, 169 Wn.2d 697, 239 P.3d 1066 (2010). Lawyer was suspended for 2 years for his
participation in the sale of “living trusts.” Among other violations, he failed to adequately explain to
clients the effect of the documents they were signing, the availability of alternatives to the package he
was selling, and the risks and benefits of living trusts compared to other estate-planning options for their
specific situation.

Ethics Opinions

ABA:
Op. 08-450 (2008)). This opinion concentrates on the insurance defense scenario, but has helpful things
to say for estate planners representing multiple clients on the same or related matters, particularly with
regard to the interplay between the duty of confidentiality and the duty to inform. It is quoted in the
annotation to Rule 1.6.

Extent of Continuing Duty to Client

Cases

California:

Brandlin v. Belcher, 134 Cal. Rptr. 1 (Cal. App. 1977). A client for whom the lawyer had previously
drawn a will and trust discussed with a trust officer changing the trust to add other children as
beneficiaries. The trust officer discussed the possibility with the lawyer, who said that he would have to
hear from the client directly. The client died without having amended her trust. The Lawyer was granted
a summary judgment in an action brought against him by the decedent’s children for negligence.
“[Lawyer] fully discharged whatever duty his prior representation imposed by his request through the
intermediary that the client communicate with him personally. [Lawyer’s] conduct satisfied rather than
violated his duty as a lawyer. It was designed to assure that the personal nature of the attorney-client
relationship was protected.” 134 Cal. Rptr. at 3.

New York:
Lama Holding Co. v. Shearman & Sterling, 758 F. Supp. 159 (S.D.N.Y. 1991). This case involves a
U.S. holding company and its foreign parents who brought an action against a law firm and trust
company alleging various causes of action arising from the defendants’ alleged failure to inform the
plaintiffs of changes in U.S. tax laws affecting the plaintiffs’ investments. Applying New York law, the
federal district court held that the complaint properly stated a cause of action against the lawfirm for
legal malpractice (among other claims). According to the allegations of the complaint a partner at the
law firm, in response to a specific inquiry as to the possible effect on plaintiffs’ interests of tax
legislation then pending in Congress, replied there were no significant tax changes enacted as of that
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Property Probate & Trust Law Section (RPPTL Approval Date .
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Address Gunster, Yoakley & Stewart, P.A., 777 S. Flagler Drive, Suite 500 East,
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Telephone: (561) 650-0515; Email: jmoran@gunster.com

Position Type Probate Law and Procedure Committee, RPPTL Section, The Florida Bar

CONTACTS | |

Board & Legislation

Committee Appearance John C. Moran, Gunster, Yoakley & Stewart, P.A., 777 South Flagler Drive,
Suite 500 East, West Paim Beach, FL 33401-6194, Telephone: (561) 650-
0515, Email: jimoran@gunster.com
Sarah Butters, Holland & Knight LLP, 315 South Calhoun Street, Suite 600,
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Bozarth, P.A., 215 S. Monroe Street, Suite 815, Tallahassee, FL 32301,
Telephone: (850) 999-4100, Email: medenfield@deanmead.com

Appearances
Before Legislators (SAME)
‘ (List name and phone # of those having face to face contact with Legislators)

Meetings with
Legislators/staff (SAME) :
(List name and phone # of those having face to face contact with Legislators)

PROPOSED ADVOCACY |

All types of partisan advocacy or nonpartisan technical assistance should be presented to the Board of

Governors via this request form. All proposed legislation that has not been filed as a bill or a proposed

committee bill (PCB) should be attached to this request in legislative format - Standing Board Policy
"9.20(c). Contact the Governmental Affairs office with questions.

If Applicable,
List The Following N/A
(Bill or PCB #) (Bill or PCB Sponsor)
Indicate Position Support Oppose Tech Asst. Other

Proposed Wording of Position for Official Publication:

“Supports proposed legislation allowing a testator to deposit their original will with the clerk’s ofﬂce for
safekeeping during their lifetime, and for other custodians to deposit original wills with the clerk for
safekeeping when the testator cannot be located.”

Reasons For Proposed Advocacy:

Currently there is no mechanism for a testator to deposit their original will for safekeeping with the clerk of
court. Similarly, there is no system for the custodian of an original will to deposit a will for safekeeping when
the testator cannot be located. The proposed legislation is aimed at avoiding improprieties such as fraud and
. undue influence as it relates to wills. The benefits of depositing a will are that it will be kept safe, away from
public viewing during the testator’s lifetime, and protected from loss and inadvertent destruction.
fo}e}




PRIOR POSITIONS TAKEN ON THIS ISSUE ‘ |

Please indicate any prior Bar or section positions on this issue to include opposing positions. Contact the
Governmental Affairs office if assistance is needed in completing this portion of the request form.

Most Recent Position [NONE?] ,
(Indicate Bar or Name Section) (Support or Oppose) (Date)
Others
(May attach list if
more than one ) - [INONE?] ,
(Indicate Bar or Name Section) (Support or Oppose) (Date)

REFERRALS TO OTHER SECTIONS, COMMITTEES OR LEGAL ORGANIZATIONS |

The Legislation Committee and Board of Governors do not typically consider requests for action on a legislative
position in the absence of responses from all potentially affected Bar groups or legal organizations - Standing
Board Policy 9.50(c). Please include all responses with this request form.

Referrals

[List here other Bar sections, committees or attorney organizations]

(Name of Group or Organization) (Support, Oppose or No Position)
(Name of Group or Organization) (Support, Oppose or No Position)
(Name of Group or Organization) (Support, Oppose.or No Position)

Please submit completed Legislative Position Request Form, along with attachments, to the
Governmental Affairs Office of The Florida Bar. Upon receipt, staff will further coordinate the
scheduling for final Bar action of your request which usually involves separate appearances
before the Legislation Committee and the Board of Governors unless otherwise advised. For
information or assistance, please telephone (904) 561-5662 or 800-342-8060, extension 5662.
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A bill to be entitled
An act relating to the deposit of original wills with
‘the clerk of court for safekeeping.
Be it enacted by the Legislature of the State of Florida:
Section 1. Section 732.902, F.S8. ig created asg follows:

732.902 Deposit of wills.

(1) This Section applies with respect to a testator whose

will is to be deposited if:

(a) the testator is alive; or

(b) it is unknown 1f the testator is alive.

(2) As used in this Section:

(a) the term “depositor” shall mean any person who

deposits a will with the clerk under this Section; and

(b) the term “will” includes a separate writing as

described in s. 732.515.

(3) A will may be deposited by a testator who is alive with

the clerk of the court of the county in which the testator

resides at the time of the deposit of the will. A will may be

deposited by any other depositor with the clerk of court of the

county where the depositor knows, reasonably believes or can

reasonably conclude or infer from the face of the will:

(a) the testator resided at the time of the deposit of
the will;

(b) the testator resided when the testator executed

. the will; or

(c) the testator executed the will.

(4) An attorney in possession of a will may not deposit a

will pursuant to this Section unless the attorney:

(a) * has either never had contact with the testator or

has not had contact with the testator for at least seven (7)

years prior to depositing the will;
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{b) has made a good faith attempt to locate the

testator; and

(c) has been unable to locate the testator despite a

good faith effort to do so.

(5) An attorney in possession of a will ghall, at the time

of the deposit of the will with the clerk, submit an affidavit,

together with the will, in substantially the following form:

STATE OF FLORIDA

COUNTY OF
Before me, the undersigned authority, personally
appeared (name of Affiant), who swore or affirmed that:

I am an attorney licensed to practice law in the state

of . I am submitting this affidavit in connection

with a will that I am depositing in accordance with the

provisions of s. 732.902. I have either never had contact with

the testator or I have not had contact with the testator for at

least seven (7) vyears. I have made a good faith attempt to

locate the testator and have been unable to do so.:

(signature of Affiant)

Sworn to (or affirmed) and subscribed before me this

day of (month), (year) , by (name of Affiant)

(Signature of Notary Public-State of Florida)

(Print, Type, or Stamp Commissioned Name of Notary Public)

Personally Known OR Produced Identification

(Type of Identification Produced)

(6) Upon receipt of a will deposited under this Section,

the clerk shall transform and store the will on film, microfilm,

magnetic, electronic, optical, or other substitute media or

record the will onto an electronic recordkeeping system in

accordance with the standards adopted by the Supreme Court of

Florida. The clerk shall also retain and preserve the original

will in its original form for at least twenty (20) vyears.
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Transforming and storing a will on f£ilm, microfilm, magnetic,

electronic, optical, or other substitute media or Iecording a

will onto an electronic recordkeeping system, whether or not in

accordance with the standards adopted by the Supreme Court of

Florida, or permanently recording a will does not eliminate the

requirement to preserve the original will. TIf the origihal will

deposited under this Section either cannot be located or is

destroyedq an electronic copy of the deposgsited will that was

stofed by the clerk shall be deemed to be an original will for

purposes of offering the will for probate. Notwithstanding the

foregoing, any will deemed to be an original under this paragraph

is not a lost or destroyed will under the provisions of s.

733.207.

(7) Except as otherwise provided in paragraph (9) of this

Section, a will deposited under thig Section shall not be deemed

a public record as that term is defined in s. 119.011(12) and is

confidential and exempt from s§. 119.07(1) and s. 24(a), Art. I of

the State Constitution.

(8) While the testator is alive, the only individuals to

whom the clerk may deliver the will are:

(a) the testator; or

{b) a person authorized to receive the will by an

order of a court.

(9) If the clerk, who is in possession of a will deposited

under this Section, receives a certified copy of the death

certificate of the testator, then.ithe clerk shall retain and

‘preserve the will in accordance with the provisions of s.

732.901(4) . Provided, however, 1if wvenue over the probate

administration of the testator’s estate is in a state or county

outside of the clerk’s county, then any interested person may

seek an order of the circuit court directing the clerk as to

where, or as to whom, to deliver the will. For purposes of
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determining when the 20-year period for retention of the will

begins under s. 732.901(4), the will shall be deemed deposited

under s. 732.901(4) as of the date of the clerk’s receipt of a

certified copy of the death certificate of the testator, or the

date that the will is deposited with the clerk of court with

venue over the probate administration of the testator’s estate,

whichever is later.

(10) The clerk shall have no liability in connection with

any will deposited, retained, destroyed, or delivered in

accordance with the provisions of this Section.

Section 2. This act shall take effect July i, 2017.

Page 4 of 4

CODING: Words stricken are deletions; words underlined are additions.

WPB_ACTIVE 7200815.1
60




	RPPTL EXECUTIVE COUNCIL AGENDA
	Report from Task Force on remote notarization issues and relationship to

currently submitted legislation.
	Supplemental Agenda Letter to B. Robinson with attachments.
	File retention for probate lawyers
	ACTEC Commentary on MRPC 1.15 Safekeeping Property
	ACTEC Commentary on MRPC 1.4
	Legislative Position Request Form 




