
 

BRING TO MEETING 
 

REAL PROPERTY, PROBATE & TRUST LAW SECTION 
www.rpptl.org  

 
 

 
 
 
 
 
 
 
 

 
Executive Council Meeting 

 

AGENDA 
 

The Ritz Carlton, Kapalua 
One Ritz Carlton Drive 
Kapalua, Hawaii 96761 
Phone: (808) 669-6200 

 
 

Saturday, March 20, 2010 
9:00 a.m. 

 
 



 

BRING TO THE MEETING 
Real Property, Probate and Trust Law Section 

Executive Council Meeting 
The Ritz Carlton – Kapalua, Hawaii 

 
 

AGENDA 
 

I. Presiding — John B. Neukamm, Chair 
 
II. Attendance — Michael A. Dribin, Secretary 
 
III. Minutes of Previous Meeting — Michael A. Dribin, Secretary 
 1. Approval of September 26, 2009 Executive Council Meeting Minutes pp. 10-58 
 
IV. Chair's Report — John B. Neukamm 
 1.  2009 – 2010 RPPTL Executive Council Schedule pp. 59 
 
V. Chair-Elect's Report — Brian J. Felcoski 
 1. 2010 – 2011 RPPTL Executive Council Schedule pp. 60 
   
VI. Liaison with Board of Governors Report — Daniel L. DeCubellis 
 
VII. Treasurer's Report — Margaret A. Rolando 

1. 2009 – 2010 Monthly Report Summary pp. 61-67 
 
VIII. Circuit Representative's Report  — Andrew O’Malley, Director           
   1. First Circuit – W. Christopher Hart; Colleen Coffield Sachs 

2. Second Circuit – J. Breck Brannen; Sarah S. Butters; John T. Lajoie 
   3. Third Circuit – John J. Kendron; Guy W. Norris; Michael S. Smith 
 4. Fourth Circuit – William R. Blackard; Roger W. Cruce 
   5. Fifth Circuit – Del G. Potter; Arlene C. Udick 
 6. Sixth Circuit – Robert N. Altman; Gary L. Davis; Joseph W. Fleece, III; George W. Lange, 

Jr.; Sherri M. Stinson; Kenneth E. Thornton; Hugh C. Umstead; Richard Williams, Jr. 
 7. Seventh Circuit – Sean W. Kelley; Michael A. Pyle; Richard W. Taylor; Jerry B. Wells 

   8. Eighth Circuit – John Frederick Roscow, IV; Richard M. White Jr. 
   9. Ninth Circuit – David J. Akins; Amber J. Johnson; Stacy A. Prince; Joel H. Sharp Jr.; 

Charles D. Wilder; G. Charles Wohlust 
 10. Tenth Circuit – Sandra Graham Sheets; Robert S. Swaine; Craig A. Mundy  
 11. Eleventh Circuit – Carlos A. Batlle; Thomas M. Karr; Marsha G. Madorsky; William T. 

Muir; Adrienne Frischberg Promoff; Raul Ballaga 
12. Twelfth Circuit – Kimberly A. Bald; Michael L. Foreman; P. Allen Schofield 

 13. Thirteenth Circuit – Lynwood F. Arnold, Jr.; Michael A. Bedke; Thomas N. Henderson;  
 Wilhelmina F. Kightlinger; Christian F. O’Ryan; William R. Platt; R. James  Robbins 

 14. Fourteenth Circuit – Brian Leebrick 
 15. Fifteenth Circuit – Elaine M. Bucher; David M. Garten; Glen M. Mednick;  

Robert M. Schwartz 



 
 16. Sixteenth Circuit – Julie A. Garber 
 17. Seventeenth Circuit – James R. George; Robert B. Judd; Shane Kelley; Alexandra V.  
  Rieman 
 18. Eighteenth Circuit – Jerry W. Allender; Steven C. Allender; Stephen P. Heuston 
 19. Nineteenth Circuit – Jane L. Cornett 
    20. Twentieth Circuit – Sam W. Boone; Michael T. Hayes; Alan S. Kotler; Jon Scuderi; 

Dennis R. White; D. Keith Wickenden 
 
IX.  Probate and Trust Law Division —  W. Fletcher Belcher, Director 
 
Information Item 

1. Estate & Trust Tax Planning Committee - Richard R. Gans, Chair  
Subsequent to the St. Augustine Executive Council meeting, as a consequence of the 
uncertainties created in the estate planning process by the unanticipated suspension of 
the federal estate and generation-skipping taxes for 2010 only, the Executive Committee took 
emergency action on behalf of the Executive Council  to support a legislative position creating 
§733.1051 (Limited judicial construction of will with federal tax provisions) and §736.04114 
(Limited judicial construction of irrevocable trust with federal tax provisions) to give a court the 
broad power to contrue provisions in wills and trusts that relate to the federal estate and 
generation-skipping transfer taxes so as to give effect to the intent of the trust settlor or 
decedent.  The text of the proposed legislation, as well as the Legislative Position Request 
Form and White Paper, are attached.  pp. 68-74 
 
X.  Real Property Division - George J. Meyer, Director 

 . 
XI.  General Standing Committee  — Brian J. Felcoski, Director and Chair-Elect 

 
 
XII. General Standing Committee Reports – Brian J. Felcoski, Director and Chair-Elect 
 
 1. Actionline – Rich Caskey, Chair; Scott Pence and Rose LaFemina, Co-Vice   
  Chairs 
    
 2. Amicus Coordination – Bob Goldman, John W. Little, and Kenneth Bell Co-Chairs 

   
 

1. Budget – Margaret A. Rolando, Chair; Pamela O. Price, Vice Chair 
 

4. Bylaws  – W. Fletcher Belcher, Chair 
 

5. CLE Seminar Coordination – Deborah P. Goodall, Chair; Sancha Whynot, Vice Chair; 
Laura Sundberg and Sylvia Rojas, Co-Vice Chairs 
 
A. 2009 – 2010 CLE Schedule pp. 75 

      
6. 2010 Convention Coordinator – Marilyn Polson, Chair; Katherine Frazier and R. James 

Robins, Co-Vice Chairs 
 

7. Fellowship – Tae Kelly Bronner and Phillip Baumann, Co-Chairs; Michael Bedke, Vice 
Chair 

 



 8. Florida Bar Journal – Richard R. Gans, Chair Probate Division; William Sklar,   
  Chair Real Property Division 
 

9. Legislative Review –  Michael Gelfand, Chair; Debra Boje and Alan Fields, Co-Vice 
Chairs 

     
 10. Legislative Update Coordinators – Bob Swaine, Chair; Stuart     
  Altman and Charlie Nash, Co-Vice Chairs 
 
 11. Liaison Committees: 

 A. ABA:  Edward Koren; Julius J. Zschau 
  B. American Resort Development Assoc. (ARDA): Jerry Aron; Mike Andrew 

 C. BLSE: Michael Sasso, Ted Conner, David Silberstein, Anne Buzby 
 D. Business Law Section: Marsha Rydberg  
 E. BOG:  Daniel L. DeCubellis, Board Liaison 
 F. CLE Committee: Deborah P. Goodall 
 G. Clerks of the Circuit Court:  Thomas K. Topor 
 H. Council of Sections: John B. Neukamm, Brian J. Felcoski 
 I. E-filing Agencies:  Judge Mel Grossman; Patricia Jones 
 J. FLEA / FLSSI:  David Brennan; John Arthur Jones; Roland Chip Waller 
 K. Florida Bankers:  Stewart Andrew Marshall; Mark T. Middlebrook 

L. Judiciary: Judge Gerald B. Cope, Judge George W.     
Greer; Judge Melvin B. Grossman; Judge Hugh D. Hayes; Judge Maria M. 
Korvick;Judge Beth Krier, Judge Lauren Laughlin; Judge Celeste H. Muir; Judge 
Larry Martin; Judge Robert Pleus; Judge Susan G. Sexton; Judge Richard 
Suarez; Judge Winifred J. Sharp; Judge Morris Silberman; Judge Patricia V. 
Thomas; Judge Walter L. Schafer, Jr. 

 M.       Law Schools and Student RPPTL Committee:  Fred Dudley, Stacy   
  Kalmanson, James Jay Brown  
 N. Liaison to the OCCCRC: Joseph George 
 O. Out of State:  Michael Stafford; John E. Fitzgerald, Gerard J. Flood 

 P. Young Lawyers Division:  Leslie Stewart; Alan L. Raines 
 
 12. Long Range Planning Committee – Brian J. Felcoski, Chair 
 

13. Member Communications and Information Technology – Alfred Colby, Chair; 
Dresden Brunner and Nicole Kibert, Co – Vice Chair 

 
 14. Membership Development & Communication – Phillip Baumann, Chair; Mary   
  Karr, Vice Chair 
 
 15. Membership Diversity Committee – Lynwood Arnold and Fabienne    
  Fahnestock, Co-Chairs; Karen Gabbadon, Vice-Chair 
 
 16. Mentoring Program – Guy Emerich, Chair; Jerry Aron and Keith Kromash, Co-  
  Vice Chairs 
 
 17. Model and Uniform Acts – Bruce Stone and Katherine Frazier, Co-Chairs 
 
 18. Professionalism & Ethics – Paul Roman and Larry Miller, Co-Chairs 
    
 19. Pro Bono – Gwynne Young and Adele I. Stone, Co-Vice Chair 
    



 20. Sponsor Coordinators – Kristen Lynch, Chair; Wilhelmina     
  Kightlinger, Jon Scuderi and Mike Swaine, Co-Vice Chairs 

 
21. Strategic Planning – Brian J. Felcoski, Chair  

 
XIII.  Probate and Trust Law Division Committee Reports — W. Fletcher Belcher,Director 
 
 1. Ad Hoc Committee on Creditors’ Rights to Non-Exempt, Non-Probate Assets –  
  Angela Adams, Chair 
 
 2. Ad Hoc Committee on Homestead Life Estates – Shane Kelley, Chair 
 
 3. Advance Directives – Rex E. Moule, Chair; Marjorie Wolasky, Vice Chair 
 
 4. Asset Preservation – Jerome Wolf, Co-Chair; Brian Sparks, Co-Chair 
 

5. Charitable Organizations and Planning – Thomas C. Lee, Jr., Chair, Michael Stafford 
and Jeffrey Baskies, Co-Vice Chairs 

 
6. Estate and Trust Tax Planning – Richard Gans, Chair; Harris L. Bonette Jr. and Elaine  

M. Bucher, Co-Vice Chairs 
 
 7. Florida Electronic Court Filing – Rohan Kelley, Chair; Laird Lile, Vice Chair 
    
 8. Guardianship Law and Procedure – Debra Boje and Alexandra Rieman, Co-Chairs, 

 Andrea L. Kessler and Sherri M. Stinson, Co-Vice Chairs 
 
 9. Insurance for Estate Planning – L. Howard Payne, Chair 
 
 10. IRA’s and Employee Benefits – Kristen Lynch, Chair; Linda Griffin, Vice Chair 
 

11. Liaison with Corporate Fiduciaries – Seth Marmor, Chair; Jack Falk and Robin King, 
Co-Vice Chairs; Mark Middlebrook, Corporate Fiduciary Chair 

 
 12. Liaisons with Elder Law Section – Charles F. Robinson, Chair; Marjorie Wolasky,  
  Vice Chair 
 
 13. Liaison with Statewide Public Guardianship Office - Michelle Hollister, Chair 
 

14. Liaisons with Tax Section – David Pratt; Brian C. Sparks; Donald R. Tescher, William 
R. Lane Jr. 

 
 15. Power of Attorney – Tami Conetta, Chair; David Carlisle, Vice Chair 
 
 16. Principal and Income – Edward F. Koren, Chair 
 
 17. Probate and Trust Litigation – William Hennessey, Chair; Thomas Karr and Jon 

 Scuderi, Co-Vice Chairs 
 

18. Probate Law and Procedure – Tae Kelley Bronner, Chair, Dresden Brunner, Anne 
Buzby and Jeffrey Goethe, Co-Vice Chairs 

 
 19. Trust Law – Barry Spivey, Chair; John Moran, Shane Kelley and Laura Stephenson, 

 Co-Vice Chairs 
 



20. Wills, Trusts and Estates Certification Review Course – Anne Buzby, Chair; Deborah 
 Russell, Vice Chair 
 

XIV. Real Property Division Committee Reports — George J. Meyer, Director 
 1. Condominium and Planned Development – Robert S. Freedman, Chair; Steven Mezer, 

 Vice-Chair 
 2. Construction Law – Brian Wolf, Chair; April Atkins and Arnold Tritt, Co Vice-Chairs 
 
 3. Construction Law Institute – Lee Weintraub, Chair; Wm. Cary Wright and Michelle 

 Reddin, Co-Vice Chairs 
 

4. Construction Law Certification Review Course – Kim Ashby, Chair; Bruce Alexander 
and Melinda Gentile, Co Vice-Chair 

 
5. Development and Governmental Regulation of Real Estate – Eleanor Taft, Chair 

Nicole Kibert, Kristen Brundage and Frank L. Hearne, Co Vice-Chairs 
 
 6. FAR/BAR Committee and Liaison to FAR – William J. Haley, Chair; Frederick Jones,  
  Vice Chair  
 
 7. Land Trusts and REITS – S. Katherine Frazier, Chair; Wilhelmena Kightlinger, Vice 
  Chair 
 8. Landlord and Tenant – Neil Shoter, Chair; Scott Frank and Jo Claire Spear, Vice Chair 
 
  9. Legal Opinions – David R. Brittain and Roger A. Larson, Co Chairs; Burt Brutin, Vice 

Chair 
 
 10. Liaison with Eminent Domain Committee – Susan K. Spurgeon 
    
 11. Liaisons with FLTA – Norwood Gay and Alan McCall Co-Chairs; Barry Scholnik, John S. 

 Elzeer, Joe Reinhardt, James C. Russick, Lee Huzagh, Co-Vice Chairs 
 
 12. Mobiles Home and RV Parks – Jonathan J. Damonte, Chair; David Eastman, Vice-Chair 
 
 13. Mortgages and Other Encumbrances – Salome Zikakis, Chair; Robert Stern,  
   Co-Vice Chair 
 
 14. Real Estate Certification Review Course – Ted Conner, Chair; Arthur Menor and

 Guy Norris, Co-Vice Chairs 
 
 15. Real Property Forms – Barry B. Ansbacher, Chair; Jeffrey T. Sauer, Vice Chair 
 
 17. Real Property Insurance – Jay D. Mussman, Chair; Andrea Northrop and Wm. Cary 

Wright, Co-Vice Chair 
 
 18. Real Property Litigation – Mark A. Brown, Chair; Eugene E. Shuey and Martin 

 Awerbach, Co-Vice Chairs 
 
 19. Real Property Problems Study – Wayne Sobien, Chair; Jeanne Murphy and Pat J.  
   Hancock, Co-Vice Chair    
     
 20. Title Insurance & Title Insurance Liaison – Homer Duvall, Chair; Kristopher Fernandez 

and Steven Reynolds, Co-Vice Chairs 



 
21. Title Issues and Standards – Patricia Jones, Chair; Robert Graham, Karla Gray and 

Christopher Smart, Co-Vice Chairs 
 
 
XV. Adjourn 
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RPPTL 2009 - 2010 
Executive Council Meeting Schedule 

JOHN NEUKAMM’S YEAR  
 
Date      Location                                                        . 
 
July 30 – August 2, 2009   Executive Council Meeting & Legislative Update 
      The Breakers 
      Palm Beach, Florida 
      Reservation Phone # 561-655-6611 
      www.thebreakers.com 
      Room Rate   $176.00 (Superior King) 
        $189.00 (Deluxe Double) 
      Cut-off Date:  June 29, 2009 
 
September 24 – September 27, 2009 Executive Council Meeting 
      Ritz-Carlton, Naples 
      Naples, Florida 
      Reservation Phone # 800-241-3333 
      www.ritzcarlton.com/naples 
      Room Rate $199.00 
      Cut-off Date: August 10, 2009 
 
January 14 – January 17, 2010  Executive Council Meeting 
      The Casa Monica Hotel 
      St. Augustine, Florida 
      Reservation Phone # 904-827-1888 
      www.casamonica.com 
      Room Rate $199.00 
      Cut-off Date: December 14, 2009 
 
March 16 – March 21, 2010   Executive Council Meeting / Out-of-State Meeting 
      The Ritz-Carlton, Kapalua 
      Lahaina, Maui Hawaii 
      Hotel Phone # 800-241-3333 
      *Room Rate $250   (Deluxe Room) 
      Cut-off Date: January 30, 2010 
 
May 27 – May 30, 2010   Executive Council Meeting / RPPTL Convention 
      Tampa Marriott – Waterside Hotel & Marina 
      Tampa, Florida 
      Reservation Phone # 800-228-9290 
      Room Rate $159.00 (Single/Double) 
        $179.00 (Triple) 
        $199.00 (Quad) 
      Cut-off Date: April 27, 2010 
 
* This rate is subject to restrictions that which will be addressed during the Chair’s report at the Executive Council 
Meeting 
 



RPPTL 2010 - 2011 
Executive Council Meeting Schedule 

BRIAN FELCOSKI’S YEAR  
 
Date      Location                                                        . 
 
August 5 – August 8, 2010   Executive Council Meeting & Legislative Update 
      The Breakers 
      Palm Beach, Florida 
      Reservation Phone # 561-655-6611 
      www.thebreakers.com  
      Room Rate: $185.00   
      Cut-off Date: July 4, 2010 
 
September 23 – September 26, 2010 Executive Council Meeting 
      Ritz-Carlton Orlando, Grand Lakes 
      Orlando, Florida 
      Reservation Phone # 1-800-576-5760 
      http://www.grandelakes.com  
      Room Rate: $219.00 
      Cut-off Date: August 25, 2010 
 
November 4 – November 7, 2010  Executive Council Meeting 
      Sandpearl Resort 
      Clearwater, Florida 
      Reservation Phone #1-877-726-3111 
      http://www.sandpearl.com  

Room Rate: $199.00 
      Cut-off Date: October 1, 2010 
 
February 24 – February 27, 2011  Executive Council Meeting / Out-of-State Meeting 
      Four Season Resort 
      Santa Barbara, CA 
      Reservation Phone #805-565-8299  
      www.fourseasons.com/santabarbara  

Room Rate: $350.00    
      Cut-off Date: January 25, 2011 
 
May 26 – May 29, 2011   Executive Council Meeting / RPPTL Convention 
      Eden Roc Hotel  
      Miami Beach, Florida 
      Reservation Phone # 1-800-319-5354 

http://boldnewedenroc.com/  
      Room Rate $199.00 
      Cut-off Date: May 3, 2011 
 
 

















 
 

2010 Legislature 
 

428181 
 
RM:6724080:1 
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A bill to be entitled 1 
 2 
An act to provide for the judicial construction of certain trusts containing federal tax 3 
provisions, creating s. 736.04114, F.S.; providing for the judicial construction of certain 4 
wills containing federal tax provisions, creating s. 733.1051, F.S.; providing an effective 5 
date. 6 
 7 
Be It Enacted by the Legislature of the State of Florida: 8 
 9 
 Section 1.  Section 736.04114, Florida Statutes, is created to read: 10 

 11 
 736.04114 Limited judicial construction of irrevocable trust with federal tax 12 
provisions.— 13 
 14 

(1) Upon the application of a trustee or any qualified beneficiary of a trust, a 15 
court at any time may construe the terms of a trust that is not then revocable to define 16 
the respective shares or determine beneficiaries, in accordance with the intention of the 17 
settlor, if a disposition occurs during the applicable period and the trust contains a 18 
provision that: 19 

(a) Includes a formula disposition referring to the “unified credit”, “estate tax 20 
exemption,” ”applicable exemption amount,” “applicable credit amount,” “applicable 21 
exclusion amount,” “generation-skipping transfer tax exemption,” “GST exemption,” 22 
“marital deduction,” “maximum marital deduction,” “unlimited marital deduction,” or 23 
“maximum charitable deduction;” 24 

(b) Measures a share of a trust based on the amount that can pass free of 25 
federal estate tax or the amount that can pass free of federal generation-skipping 26 
transfer tax; 27 

(c) Otherwise makes a disposition referring to a charitable deduction, marital 28 
deduction, or another provision of federal estate tax or generation-skipping transfer tax 29 
law; or 30 

(d) Appears to be intended to reduce or minimize federal estate tax or 31 
generation-skipping transfer tax. 32 

(2) For the purpose of this section:  33 
(a) “Applicable period” means a period beginning January 1, 2010, and ending 34 

on the end of the day on the earlier of (i) December 31, 2010, or (ii) the day before the 35 
date that an act becomes law that repeals or otherwise modifies or has the effect of 36 
repealing or modifying s. 901 of The Economic Growth and Tax Relief Reconciliation 37 
Act of 2001. 38 

(b) A “disposition occurs” when an interest takes effect in possession or 39 
enjoyment. 40 

(3) In construing the trust, the court shall consider the terms and purposes of 41 
the trust, the facts and circumstances surrounding the creation of the trust, and the 42 
settlor’s probable intent. In determining the settlor's probable intent, the court may 43 



 
 

2010 Legislature 
 

428181 
 
RM:6724080:1 
 

 
CODING:  Words stricken are deletions; words underlined are additions. 

consider evidence relevant to the settlor's intent even though the evidence contradicts 44 
an apparent plain meaning of the trust instrument. 45 

(4) This section does not apply to a disposition that is specifically conditioned 46 
upon no federal estate or generation-skipping transfer tax being imposed. 47 

(5) Unless otherwise ordered by the court, during the applicable period and 48 
without court order, the trustee administering a trust containing one or more provisions 49 
described in subsection (1) may: 50 

(a)  Delay or refrain from making any distribution; 51 
(b) Incur and pay fees and costs reasonably necessary to determine its duties 52 

and obligations (including compliance with provisions of existing and reasonably 53 
anticipated future federal tax laws); and  54 

(c)  Establish and maintain reserves for the payment of these fees and costs 55 
and federal taxes.   56 

The trustee shall not be liable for its actions as provided in this subsection made or 57 
taken in good faith. 58 

(6) The provisions of this section are in addition to, and not in derogation of, 59 
rights under this code or the common law to construe a trust. 60 

 61 
 Section 2.  Section 733.1051, Florida Statutes, is created to read: 62 

 63 
 733.1051 Limited judicial construction of will with federal tax 64 
provisions.--  65 

 66 
           (1) Upon the application of a personal representative or a person who is or may 67 
be a beneficiary who is affected by the outcome of the construction, a court at any time 68 
may construe the terms of a will that has been admitted to probate to define the 69 
respective shares or determine beneficiaries, in accordance with the intention of a 70 
testator, if a disposition occurs during the applicable period and the will contains a 71 
provision that: 72 

(a) Includes a formula disposition referring to the “unified credit”, “estate tax 73 
exemption,” ”applicable exemption amount,” “applicable credit amount,” “applicable 74 
exclusion amount,” “generation-skipping transfer tax exemption,” “GST exemption,” 75 
“marital deduction,” “maximum marital deduction,” “unlimited marital deduction,” or 76 
“maximum charitable deduction;” 77 

(b) Measures a share of an estate based on the amount that can pass free of 78 
federal estate tax or the amount that can pass free of federal generation-skipping 79 
transfer tax; 80 

(c) Otherwise makes a disposition referring to a charitable deduction, marital 81 
deduction, or another provision of federal estate tax or generation-skipping transfer tax 82 
law; or 83 

(d) Appears to be intended to reduce or minimize federal estate tax or 84 
generation-skipping transfer tax. 85 

(2) For the purpose of this section:  86 
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(a) “Applicable period” means a period beginning January 1, 2010 and ending 87 
on the end of the day on the earlier of (i) December 31, 2010, or (ii) the day before the 88 
date that an act becomes law that repeals or otherwise modifies or has the effect of 89 
repealing or modifying s 901 of The Economic Growth and Tax Relief Reconciliation Act 90 
of 2001. 91 

(b) A “disposition occurs” when the testator dies. 92 
(3) In construing the will, the court shall consider the terms and purposes of the 93 

will, the facts and circumstances surrounding the creation of the will, and the testator’s 94 
probable intent. In determining the testator’s probable intent, the court may consider 95 
evidence relevant to the testator’s intent even though the evidence contradicts an 96 
apparent plain meaning of the will.  97 

(4) This section does not apply to a disposition that is specifically conditioned 98 
upon no federal estate or generation skipping transfer tax being imposed. 99 

(5) Unless otherwise ordered by the court, during the applicable period and 100 
without court order, the personal representative administering a will containing one or 101 
more provisions described in subsection (1) may: 102 

(a) Delay or refrain from making any distribution; 103 
(b) Incur and pay fees and costs reasonably necessary to determine its duties 104 

and obligations (including compliance with provisions of existing and reasonably 105 
anticipated future federal tax laws); and 106 

(c) Establish and maintain reserves for the payment of these fees and costs 107 
and federal taxes. 108 

The personal representative shall not be liable for its actions as provided in this 109 
subsection made or taken in good faith. 110 

(6) The provisions of this section are in addition to, and not in derogation of, 111 
rights under the common law to construe a will. 112 

 113 
Section 3.  This law is remedial to provide a new or modified legal remedy.  Sections 1 114 
and 2 shall have retroactive effect and be effective as of January 1, 2010. 115 
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 Submitted By   Real Property Probate and Trust Section, Estate and Trust Tax Planning Committee 
 
 Address   c/o Richard R. Gans, Esq., Chair,  Estate and Trust Tax Planning Committee 
    1515 Ringling Blvd., Ste. 1000, Sarasota, Florida 34236 
 
 Position Type  RPPTL Section 
 

CCOONNTTAACCTTSS 
 
 Board & Legislation  Michael Gelfand, Esq., Gelfand & Arpe 
 Committee Appearance  1555 Palm Beach Lakes Blvd., Ste. 1220, West Palm Beach, Florida  33401 
     (561) 655-1361    mjgelfand@gelfandarpe.com 
      
 Appearances    Peter M. Dunbar, Esq. 
 before Legislators   P. O. Box 10095, Tallahassee, Florida 32302-2095 
     (850) 222-2126   pete@penningtonlawfirm.com 
 
     Martha Edenfield, Esq. 

P. O. Box 10095, Tallahassee, Florida 32302-2095 
     (850) 222-2126   martha@penningtonlawfirm.com 
 Meetings with  

Legislators/staff   Michael  Gelfand, Esq., and Peter M. Dunbar, Esq. 
 

PPRROOPPOOSSEEDD AADDVVOOCCAACCYY 
All types of partisan advocacy or nonpartisan technical assistance should be presented to the Board of 
Governors via this request form.  All proposed legislation that has not be filed as a bill or a proposed 
committee bill (PCB) should be attached to this request in legislative format – Standing Board Policy 
9.20(c).  Contact the Governmental Affairs office with questions. 
 
If Applicable,  
List The Following  _____________________________________________________________ 
   (Bill or PCB #)    (Bill or PCB Sponsor) 
 
Indicate Position  _____ Support    _____ Oppose    _____ Technical     Other ___________ 
               Assistance 
 
Proposed Wording of Position for Official Publication:  
 
“Support amendment of the Florida Probate Code and the Florida Trust Code to add new 
provisions in each to permit a court to construe provisions in wills and trusts that relate to the 
federal estate and generation-skipping transfer taxes in light of the unexpected suspension of 
these taxes for 2010 only, so as to give effect to the intent of the trust settlor or decedent.” 
  
 

 
 
 
 
 
 
 



 
 
 
Reasons for Proposed Advocacy:
 
The suspension of the federal estate and GST taxes for 2010 only casts the interpretation of widely-
used tax-related formulas, and other provisions in estate planning documents that are phrased in terms 
of a desired tax outcome, in significant doubt.   Even if the tax provisions in these documents were 
clear on their face, in many instances the result compelled by application of the plain language during 
the 2010 federal transfer tax hiatus will not be consistent with the settlor’s or decedent’s intent. 
 
There is now no statutory provision in the Florida Probate Code, and no clear precedent in common 
law, that would allow a court to construe tax formulas and other provisions in wills to fulfill the 
testator’s intent in light of the disruption brought to wills by the suspension of the federal estate and 
GST taxes in 2010.  Likewise, although the Florida Trust Code contains several provisions that allow a 
court to construe a trust instrument, none of those provisions clearly makes the court available to 
construe a trust agreement in light of the particular effects wrought by the 2010 federal tax suspension. 
 
The proposed changes would permit fiduciaries and beneficiaries to request a court to construe formula 
and other tax-related provisions so as to give effect to the trust settlor’s or decedent’s intent.  
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The Legislation Committee and Board of Governors do not typically consider requests for action on a 
legislative position in the absence of responses from all potentially affected Bar groups or legal 
organizations – Standing Board Policy 9.50(c).  Please include all responses with this requested form.  
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1. The Tax Law Section of The Florida Bar 

      _______________________________ 
          (Support, Oppose or No Position) 

2. The Florida Bankers Association 
      _______________________________ 

          (Support, Oppose or No Position) 
 

 
 

Please submit completed Legislative Position Request Form, along with attachments, to the 
Governmental Affairs Office of The Florida Bar.  Upon receipt, staff will further coordinate the 
scheduling for final Bar action of your request which usually involves separate appearances 
before the Legislation Committee and the Board of Governors unless otherwise advised.  
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Real Property, Probate and Trust Law Section of The Florida Bar 
 

White Paper on Proposed Enactment of  
New Sections 733.1051 and 736.04114, Florida Statutes  

 
 

I.  SUMMARY 
 
The federal estate and generation skipping transfer taxes (“GST taxes”) have been suspended for 2010 
only. Although the law creating the one-year suspension of the taxes was enacted in 2001, virtually no 
one took seriously the possibility that Congress would fail to act before 2010 to halt the suspension of the 
taxes. This creates havoc with countless wills and trusts, created both before and after 2001, which 
contain provisions assuming the estate and GST taxes will be in effect in 2010.  
 
The legislative proposal would add two new provisions – one to the Florida Probate Code and one to the 
Florida Trust Code – that will enable fiduciaries and beneficiaries to request a court to construe certain 
tax-related provisions that may be ambiguous, or lead to unintended results, in light of the failure of 
Congress to halt the suspension of the federal estate tax and the federal GST tax for 2010 only.    
 

II.  CURRENT SITUATION 
 
Wills and trust agreements (both revocable and irrevocable) frequently contain provisions designed to 
eliminate, minimize or defer payment of the federal estate tax and the federal generation-skipping transfer 
tax.  These provisions are usually phrased not in terms of fixed-dollar amounts but, instead, in terms of a 
formula intended to produce the optimal result under the law prevailing at the time for application of the 
formula (usually, but not always, at the death of the testator, testatrix or trust settlor).   
 
The suspension of the federal estate and GST taxes for 2010 only casts the interpretation of these tax-
related formulas, and other provisions phrased in terms of a desired tax outcome, in significant doubt.  A 
formula stated in terms of, for example, “the maximum GST exemption,” “the maximum estate tax 
marital deduction, “ the “maximum estate tax marital deduction,” or a “maximum charitable deduction” 
now has no meaning because, in 2010, there is no federal estate tax marital or charitable deduction, and 
there is no GST exemption.  
 
Even if the tax provisions in these documents were clear on their face, in many instances the result 
compelled by the plain language during the 2010 federal transfer tax hiatus will not be consistent with the 
settlor’s or decedent’s intent.  For example, a formula phrased in terms of “the most I can pass free from 
estate taxes at my death” can result in an unintended disinheriting of the surviving spouse if the 
decedent’s children are to receive the formula amount (in 2010, everything) and the surviving spouse is to 
receive the balance (in 2010, nothing). 
 
There is now no statutory provision in the Florida Probate Code, and no clear precedent in common law, 
that would allow a court to construe tax formulas and other provisions in wills to fulfill the testator’s 
intent in light of the disruption brought to wills by the suspension of the federal estate and GST taxes in 
2010.  Likewise, although the Florida Trust Code contains several provisions that allow a court to 
construe a trust instrument, none of those provisions clearly makes the court available to construe a trust 
agreement in light of the particular effects wrought by the 2010 federal tax suspension.   
         



  

III.  EFFECT OF PROPOSED CHANGES 
 

The proposed changes would permit fiduciaries and beneficiaries to request a court to construe formula 
and other tax-related provisions.  Construction of wills and trust agreements is necessary to give effect to 
the intent of the testator, testatrix or trust grantor in light of the ambiguities and unintended results that 
flow from the temporary suspension of the current transfer tax regime.   Construction of the applicable 
document will also lend certainty to the administration of the estate or trust agreement, both for 
fiduciaries and beneficiaries.  Under current Florida law, there is no clear authorization for the kind of 
construction action necessary to respond to the unexpected suspension of the federal estate and GST 
taxes.   
 
Proposed new Section 733.105, Florida Statutes, would make it clear that the courts have authority to 
construe formulas and other tax-related provisions in wills.  Proposed new Section 736.04114, Florida 
Statutes, to be added to the Florida Trust Code, would do the same in the context of trusts.   
 
The application of both of the proposed provisions is limited to the construction of tax provisions, and, 
further, is limited in time to the period during which the federal estate and GST taxes are suspended (that 
period could be shorter than all of 2010).  Both provisions allow the court to consider extrinsic evidence 
to arrive at the proper construction, and provide authorization for the fiduciary to expend funds for the 
construction action and delay distributions pending the outcome of the court’s decision. 
 
Because the legislative proposal is remedial in nature, it would be retroactive to January 1, 2010, which is 
the date upon which the suspension of the federal estate and GST taxes took effect.  
  

IV.  FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS 
 

Adoption of this legislative proposal by the Florida Legislature should not have a fiscal impact on state 
and local governments; rather, it should be revenue neutral. 

 
V.  DIRECT IMPACT ON PRIVATE SECTOR 

 
The proposed statutes will benefit the private sector by permitting the court to fulfill the intent of Florida 
testators, testatrixes and trust settlors, as expressed in their estate planning documents, in light of the 
ambiguities and unintended results that might otherwise occur because of the failure of Congress to halt 
the temporary suspension of the federal estate and GST taxes.  
   

VI.  CONSTITUTIONAL ISSUES 
 
The Committee believes that the legislative proposal does not violate any of the provisions of the 
Constitution of the State of Florida or of the United States Constitution.  
  

VII.  OTHER INTERESTED PARTIES 
 

Other groups that may have an interest in the legislative proposal include the Tax Section of The Florida 
Bar  and the Florida Bankers Association. 
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DATE EVENT Course # CITY HOTEL

Oct. 8 -9, 2009 Real Property  Seminar #1  RESPA & Regulatory Compliance 0885 Tampa/Ft. Laud Airport Marriott/Airport Hilton

Oct. 23, 2009 Probate Seminar #1 Guardianship Law 0936 Tampa Airport Marriott

Nov. 5-6, 2009 Real Property  Seminar #2  Landlord and Tenant 0944 Ft. Laud/Tampa Airport Hilton/Airport Marriott

Nov. 12-13, 2009 Probate  Seminar #2  Trust Law 0955 Tampa/Ft. Laud Airport Marriott/Airport Hilton

Dec.11, 2009 Probate  Seminar #3  Estate Planning 0966 Tampa Airport Marriott

Jan. 29, 2010 Real Property  Seminar #3   Environmental and Land Use 0969 Tampa Airport Marriott

Feb. 10-11, 2010 Probate  Seminar #4   Trust and Estate Symposium 0989 Ft. Laud/Tampa Airport Hilton/Airport Marriott

Feb. 19, 2009 Real Property Seminar Litigation Seminar 1063 Tampa Airport Marriott

March 4-5, 2010 Real Property  Seminar #5  Land Trusts 1014 Ft. Laud/Tampa Airport Hilton/Airport Marriott

March 25-26, 2010 Probate Seminar #5  Probate Law 1003 Tampa/Ft. Laud Airport Marriott/Airport Hilton

April 8-10, 2010 3rd Annual Construction Law Institute 1010 Orlando Omni Resort ChampionsGate

April 8-10, 2010 Construction Law Certification Review Course 1011 Orlando Omni Resort ChampionsGate

April 15, 2010 Real Property  Seminar #4 Condo Law  Canceled 0995 Tampa Airport Marriott 

April 16, 2010 Real Property Seminar #4 Condo Law 1065 Tampa Airport Marriott

April 23-24, 2010 Probate Seminar  Wills, Trusts & Estates Certification Review 1039 Orlando Hyatt Regency Airport

April 23-24, 2010 Real Property Seminar Advanced Real Estate Law Certification Review 1040 Orlando Hyatt Regency Airport

April 29-30, 2010 Probate Seminar #6  Power of Attorney  Canceled 1018 Ft. Laud/Tampa Airport Hilton/Airport Marriott

May 28, 2010 Convention Seminar Real Estate, Probate and Trust Law 1042 Tampa Marriott Waterside

June 23-27, 2010 RPPTL Attorney/Trust Officer Liaison Conference 1035 Naples Ritz Carlton Golf Resort

RPPTL 2009-2010 CLE Calendar  
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