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Real Property, Probate and Trust Law Section
Executive Council Meeting
July 27, 2013
The Breakers — Palm Beach, FL

AGENDA
R Presiding — Margaret Ann Rolando, Chair
L. Attendance — Andrew M. O’Malley, Secretary

. Minutes of Previous Meeting — Andrew M. O’Malley, Secretary

Motion to Approve Minutes of May 25, 2013, Meeting in St. Pete pp. 1 - 33
. Chair's Report — Margaret Ann Rolando
1. Recognition of guests

2. Introduction and comments from sponsors of Executive Council lunch (The
Florida Bar Foundation and U.S. Trust)

3. Acknowledgement of Section sponsors pp. 34 - 36
4, Recognition of Legislative Update Committee and Legislative Committee
5. 2013 — 2014 RPPTL Section Executive Council Meeting Schedule pp. 37

6. Schedule of events for Executive Council Meeting in Lisbon, Portugal,
September 18-22, 2013 pp. 38 - 40

7. Hotel reservations and charges for events

8. Notice of RPPTL Section’s Intent to File Brief in Supreme Court in Response to
Proposed Advisory Opinion Filed with Court by TFB Standing Committee on the
Unlicensed Practice of Law

9. Executive Committee’s approval of RPPTL Section’s position in Fourth District

Court of Appeals case of Ross G. Stone, Appellant v. Nancy Stone and Alma
Stone, Appellees, Case No. 4D11-4541

V. Chair-Elect's Report — Michael A. Dribin

2014 — 2015 RPPTL Section Executive Council Meeting Schedule.pp. 41



VI.

VIL.

VIIL.

IX.

XI.

Liaison with Board of Governors’ Report — Andrew B. Sasso

President of The Florida Bar’s Report — Eugene Pettis [invited]

Treasurer's Report — S. Katherine Frazier

2012-13 Monthly June Report Summary. pp. 42 - 43

Director of At-Large Member’s Report — Debra L. Boje

CLE Seminar Coordination Report — CLE Seminar Coordination — Robert
Freedman (Real Property) and Tae K. Bronner (Probate & Trust), Co-Chairs pp. 44 -
45,

Probate and Trust Law Division — Deborah P. Goodall, Director
Action ltems

1. Ad Hoc Committee on Life Insurance Payable to Revocable Trust —
Richard R. Gans, Chair

Motions to adopt as legislative positions of the Section the amendment of F.S. 733.808(4)
(death benefits; disposition of proceeds) and F.S. 736.05053(1) (Trustee’s duty to pay
expenses and obligations of settlor's estate) to clarify that a waiver of the protection from
creditors’ claims afforded to certain death benefits payable to trusts must be clear and
specific, and that a general “pay all claims from the assets of my revocable trust’ type
waiver is insufficient to waive the statutory protections; to find that such legislative
positions are within the purview of the Section; and to expend funds in support of the
positions. pp. 46 - 55

2. Estate and Trust Tax Planning — Elaine M. Bucher, Chair

Motion to adopt as a legislative position of the Section to allow families to form and
operate licensed and unlicensed family trust companies and to authorize out of state
licensed family trust companies to operate in Florida, including the creation of new
Chapter 659, Family Trust Companies; to find that such legislative position is within the
purview of the Section; and to expend funds in support of the position. pp. 56 - 156

3. Estate and Trust Tax Planning — Elaine M. Bucher, Chair

Motion to adopt as a legislative position of the Section the amendment of F.S. 710.123
(Termination of custodianship) to permit a donor, a holder of a power of appointment or a
fiduciary acting pursuant to an authorizing provision in a will or a trust to provide in the
instrument creating the custodianship that the custodianship not terminate until the minor
attains the age of 25; to find that such legislative position is within the purview of the
Section; and to expend funds in support of the position. pp. 157 - 162



W

XIl.

4. Guardianship, Durable Power of Attorney and Advance Directives — Sean
W. Kelley, Chair.

To adopt as legislative positions of the Section the amendment of F.S. 709.2201
(Authority of agent), 743.0645 (Other persons who may consent to medical care or
treatment of a minor), and F.S. Chapter 765 (Health Care Advance Directives) to provide
a competent adult with greater protection in designating individuals to make medical
decisions and to allow a parent, legal custodian or legal guardian of a minor the ability to
designate a competent adult to serve as the minor's health care surrogate when the
parents, legal custodian or legal guardian of the minor cannot be timely contacted by the
health care provider; to find that such legislative positions are within the purview of the
Section; and to expend funds in support of the positions. pp. 163 - 228

5. Trust Law Committee — Shane Kelley, Chair

To adopt as a legislative position of the Section an amendment to F.S. 736.1106
(Antilapse; survivorship with respect to future interests under terms of intervivos and
testamentary trusts; substitute takers) to make the Trust Code’s antilapse provisions
consistent with the Probate Code's antilapse provisions regarding the treatment of specific
devises to certain persons who do not survive the settlor of a revocable trust or the
testator of a testamentary trust; to find that such legislative position is within the purview of
the Section; and to expend funds in support of the position. pp. 229 - 238

Real Property Law Division — Michael J. Gelfand, Real Property Law Division
Director

Action Items:
1. Condominium & Planned Development Committee — Steven H. Mezer, Chair

Motion to adopt as a legislative position of the Section the correction of inadvertent
impact of the 2010 amendment to s. 712.06, F.S. requiring the clerk of the court to
mail a copy of notice of preservation pursuant to Marketable Record Title Act or
requiring publishing of a copy of the notice of preservation when preserving a covenant
or restriction; to find that such legislative position is within the purview of the Section;
and to expend funds in support of the position. pp. 239 - 244

2. Condominium & Planned Development Committee — Steven H. Mezer, Chair

Motion to adopt as a legislative position of the Section a modification of the definition
of bulk buyer, and removal of the “sunset” termination date, in Part VIl of Chapter 718;
to find that such legislative position is within the purview of the Section; and to expend
funds in support of the position. pp. 245 - 249

Information Item:
Condominium & Planned Development Committee — Steven H. Mezer, Chair



Xii.

In re: Activities of Community Association Managers, Supreme Court of Florida Case
No. SC13-889. Submission of Brief Regarding Proposed Advisory Opinion, FAO
#2012-2, Activities of Community Association Managers.

General Standing Committees — Michael A. Dribin, Director and Chair-Elect
Action Item:

1. Legislation Committee — Robert Swaine and William T. Hennessey, I
(Probate and Trust), Co-Chairs

Motion to approve a proposed contract and addendum to contract between the Section
and Peter M. Dunbar of the law firm of Pennington, P.A. for the rendering of legislative
consulting services to the Section from September 1, 2013 to August 31, 2015, as set
forth in the materials attached. pp. 250 - 259

Information Items:

1. Ad Hoc Trust Account Committee — John B. Neukamm and Jerry E. Aron,
Co-Chairs

Report on the status of the Section’s efforts to secure the issuance of an ethics opinion
from The Florida Bar's Professional Ethics Committee which would confirm the
Section’s existing position (as enunciated in the Professional Ethics Committee’s
Advisory Opinion 93-5 and mandated in F.S. §626.8473(8)) that an attorney may
continue to permit a title underwriter to audit a special trust account used exclusively
for transactions in which the attorney acts as a title or real estate setttement agent
without obtaining informed client consent pursuant to Exception (c)(1) to Rule 4-1.6
(which permits an attorney to reveal information to the extent reasonably necessary to
serve the client’s interests). pp. 260 - 334

2. Amicus Coordination Committee — Robert W. Goldman, John W. Little, Il
Kenneth B. Bell and Gerald B. Cope, Jr., Co-Chairs

Report on actions of the Executive Committee in connection with the Fourth District
Court of Appeals case of Ross G. Stone, Appellant v. Nancy Stone and Alma Stone,
Appellees, Case No. 4D11-4541:

A. By order of the Fourth District Court of Appeals dated June 14, 2013, the
Section was requested to file an amicus brief on the following question of first
impression:

“Whether residential property owned by an irrevocable Qualified Personal
Residence Trust Agreement (QPRT) at the time of death of the Grantor is
subject to Florida Constitutional and statutory homestead devise restrictions
where the QPRT provisions provide that the assets of the QPRT will revert
back to the Grantor's estate to pass by devise under the Grantor’s will if the
Grantor dies before the expiration of the QPRT term.”

On June 24, 2013, the Executive Committee met telephonically and took the following
v



actions:
(1)  Approved the filing of an amicus brief in response to the Court’s request.

(2) Authorized Wm. Fletcher Belcher, as Section Chair, to appoint an
advisory committee to advise the Executive Committee as to the
appropriate content of the amicus brief to be filed. The members of the
advisory committee appointed were Charles Nash, Patricia Jones, Silvia
Rojas, Jeffrey Goethe and Richard Gans. Tae Kelley Bronner was also
appointed, but declined to participate due to a potential conflict of
interest.

B. After receiving the recommendations of the advisory committee, the Executive
Committee met telephonically on July 9, 2013 and unanimously approved the following
motion:

To approve, as the positions of the Section with respect to the content of the
Section's amicus brief to be filed in the 4™ DCA Stone case, the following:

(1) In response to the question asked of the Section by the Fourth District
Court of Appeal in its June 14, 2013 order:

If a Grantor and his or her spouse convey homestead property to a Qualified
Personal Residence Trust (“QPRT”"), and the QPRT provisions provide that the
assets of the QPRT will revert back to the Grantor’s estate, to pass by devise
under the Grantor’s will if the Grantor dies before the expiration of the QPRT
term, and, if, as was the case in the Stone case, the Grantor dies before
expiration of the QPRT term, then the disposition of the residence through the
Grantor’s estate is subject to the constitutional restrictions on devise of
homestead. The rationale for this position is that the Grantor retained full
control over the disposition of the QPRT assets until his death during the QPRT
term.

(2) Inresponse to the second issue raised by Fletch Belcher in his charge to

the advisory committee as to whether a spouse'’s joinder in the deed to the

QPRT waives homestead rights when the deed contains no language expressly
acknowledging the waiver of homestead rights:

The mere joinder by a spouse in an instrument wherein his or her spouse
(“Grantor”) conveys homestead property to a Qualified Personal Residence
Trust (“QPRT") or similar arrangement, where the terms of the QPRT or similar
arrangement provide that the homestead property which is the subject of the
conveyance is to be distributed to the Grantor’s estate upon the death of the
Grantor, and, where the property is, in fact, distributed to the Grantor’s estate
upon the Grantor’s death, does not in and of itself constitute a waiver of the
spouse's homestead rights in that property under the Florida Constitution
unless the instrument contains express language waiving those rights.

(3) The Amicus Committee of the Section is requested to prepare an

vi



amicus brief in the Stone case consistent with these positions. pp. 335 - 355

3. Professionalism and Ethics Committee — Lawrence J. Miller, Chair

Report on the recent Florida Supreme Court’s approval of a Code for Resolving
Professionalism Complaints based on a recommendation from its Commission on
Professionalism. pp. 356 - 360

XIV. Probate and Trust Law Division Committee Reports — Deborah P. Goodall,
Director

1. Ad Hoc Committee on Creditors’ Rights to Non-Exempt, Non-Probate
Assets — Angela M. Adams, Chair

2. Ad Hoc Guardianship Law Revision Committee — David Brennan, Chair;
Sancha Brennan Whynot, Sean W. Kelley and Charles F. Robinson, Co-Vice
Chairs

¢ Ad Hoc Study Committee on Jurisdiction and Service of Process —
Barry F. Spivey, Chair; Sean W. Kelley and Christopher Q. Wintter, Co-
Vice Chairs

4, Ad Hoc Study Committee on Estate Planning Conflict of Interest -
William T. Hennessey lll, Chair; Paul Roman, Vice Chair

5. Ad Hoc Committee on Personal Representative Issues — Jack A. Falk, Jr.,
Chair
6. Ad Hoc Committee on Treatment of Life Insurance Payable to Revocable

Trust — Richard R. Gans, Chair

7. Asset Protection — Brian C. Sparks, Chair; George Karibjanian, Vice-Chair

8. Attorney/Trust Officer Liaison Conference — Jack A. Falk, Jr., Chair; Sharon
DaBrusco, Corporate Fiduciary Chair; Patrick Lannon, Deborah Russell and

Laura Sundberg, Co-Vice Chairs

9. Digital Assets and Information Study Committee — Eric Virgil, Chair; Travis
Hayes and S. Dresden Brunner, Co-Vice Chairs

10. Elective Share Review Committee — Lauren Detzel, Chair; Charles I.
Nash and Robert Lee McElroy IV, Co-Vice Chairs

11. Estate and Trust Tax Planning — Elaine M. Bucher, Chair; David Akins, Tasha
Pepper-Dickinson and William Lane, Co-Vice Chairs

12.  Guardianship, Power of Attorney and Advanced Directives — Sean W.

vii



XV.

13.

14.

15.

16.

17.

18.

19.

20.

21.

Kelley, Chair; Seth A. Marmor, Tattiana Brenes-Stahl, Cynthia Fallon and David
Brennan, Co-Vice Chairs

IRA, Insurance and Employee Benefits — L. Howard Payne and Lester Law,
Co-Chairs

Liaisons with ACTEC - Michael Simon, Bruce Stone, and Diana S.C. Zeydel
Liaisons with Elder Law Section — Charles F. Robinson and Marjorie Wolasky

Liaisons with Tax Section — Lauren Y. Detzel, William R. Lane, Jr., David
Pratt, Brain C. Sparks, Donald R. Tescher and Harris L. Bonnette, Jr.

Principal and Income — Edward F. Koren, Chair; Pamela Price, Vice Chair

Probate and Trust Litigation — Thomas M. Karr, Chair; Jon Scuderi, James
George, J. Richard Caskey and Jerry Wells, Co-Vice Chairs

Probate Law and Procedure — John C. Moran, Chair; Sarah S.
Butters, Michael Travis Hayes and Marsha G. Madorsky, Co-Vice Chairs

Trust Law — Shane Kelley, Chair; Angela M. Adams, Deborah L. Russell,
and Tami F. Conetta, Co-Vice Chairs

Wills, Trusts and Estates Certification Review Course — Richard R. Gans,
Chair; Jeffrey S. Goethe, Linda S. Griffin, Laura Sundberg and Jerome L. Wolf,
Co-Vice Chairs

Real Property Law Division Reports — Michael J. Gelfand, Director

1

Ad Hoc Foreclosure Reform — Jeffrey Sauer, Chair; Mark Brown, Burt Bruton
and Alan Fields, Co-Vice Chairs.

Commercial Real Estate — Art Menor, Chair; Burt Bruton and Adele Stone, Co-
Vice Chairs.

Condominium and Planned Development — Steven H. Mezer, Chair; Jane
Cornett, Christopher Davies and Lisa Van Dien, Co-Vice Chairs.

Construction Law — Hardy Roberts, Chair; Lisa Colon Heron, Scott Pence and
Lee Weintraub, Co-Vice Chairs.

Construction Law Certification Review Course — Lee Weintraub, Chair;
Bruce Alexander, Deborah Mastin and Bryan Rendzio, Co-Vice Chairs.

Construction Law Institute — Reese Henderson, Chair; Sanjay Kurian, Diane
Perera and Jason Quintero, Co-Vice Chairs.

viii



10.

1.

12.

13.

14.

15.

16.

17.

18.

19.

Development & Green Building — Anne Pollack, Chair; Mike Bedke, Vinette
Godelia, and Neil Shoter, Co-Vice Chairs.

Landlord and Tenant — Lloyd Granet, Chair; Rick Eckhard, Vice Chair.
Legal Opinions — Kip Thornton, Chair; Robert Stern, Vice-Chair.

Liaisons with FLTA — Norwood Gay and Alan McCall, Co-Chairs; Alan Fields
and James C. Russick, Co-Vice Chairs.

Property & Liability Insurance/Suretyship — W. Cary Wright, Chair; Fred
Dudley and Michael Meyer, Co-Vice Chairs.

Real Estate Certification Review Course — Raul Ballaga, Chair; Kip Thornton
and Jennifer Tobin, Co-Vice Chairs.

Real Estate Structures and Taxation — Wilheimina Kightlinger, Chair; Cristin
C. Keane and Salome Zikakis, Co-Vice Chairs.

Real Property Finance & Lending — Jim Robbins, Chair; Homer Duval, I,
Brenda Ezell and Bill Skiar, Co-Vice Chairs.

Real Property Litigation — Marty Awerbach, Chair; Manny Farach and Susan
Spurgeon, Co-Vice Chairs.

Real Property Problems Study — W. Theodore “Ted” Conner, Chair; Mark A.
Brown and Patricia J. Hancock, Co-Vice Chairs.

Residential Real Estate and Industry Liaison — Frederick W. Jones, Chair;
Deborah Boyd and E. Ralph Tirabassi, Co-Vice Chairs.

Title Insurance and Title Insurance Liaison — Kristopher Fernandez, Chair;
Raul Ballaga and Julie Horstkamp, Co-Vice Chairs.

Title Issues and Standards — Christopher W. Smart, Chair; Robert M.
Graham, Patricia P. Jones and Karla J. Staker, Co-Vice Chairs.

XVI. General Standing Committee Reports — Michael A. Dribin, Director and Chair-Elect

1.

2.

Ad Hoc Leadership Academy — Tae Kelley Bronner, Chair
Ad Hoc LLC Monitoring — Lauren Y. Detzel and Ed Burt Bruton, Jr., Co-Chairs
Ad Hoc Trust Account — John B. Neukamm and Jerry E. Aron, Co-Chairs

Alternative Dispute Resolution (ADR) — Deborah Bovarnick Mastin and
David R. Carlisle, Co-Chairs



10.

11.

12,

13.

14.

15.

Amicus Coordination — Robert W. Goldman, John W. Little, 1ll, Kenneth B.
Bell and Gerald B. Cope, Jr., Co-Chairs

Budget — S. Katherine Frazier, Chair; Andrew M. O'Malley, Pamela O. Price,
Daniel L. DeCubellis, Lee Weintraub, and W. Cary Wright, Co-Vice Chairs

CLE Seminar Coordination — Robert Freedman (Real Property) and Tae K.
Bronner (Probate & Trust), Co-Chairs; Laura K. Sundberg (Probate & Trust),
Sarah S. Butters (Probate & Trust), Lawrence J. Miller (Ethics), Jennifer S.
Tobin (Real Property) and Hardy L. Roberts, Il (General E-CLE), Co-Vice
Chairs

Convention Coordination — Laura K. Sundberg, Chair; Marsha G. Madorsky,
S. Dresden Brunner and Chris N. Davies, Co-Vice Chairs

Fellows — Marsha G. Madorsky, Chair; Brenda B. Ezell, Hung V. Nguyen and
Benjamin B. Bush, Co-Vice Chairs

Florida Electronic Filing & Service — Patricia P. Jones and Rohan Kelley, Co-
Chairs

Homestead Issues Study — Shane Kelley (Probate& Trust) and Patricia P.
Jones (Real Property), Co-Chairs

Legislation — William T. Hennessey, Il (Probate & Trust) and Robert S. Swaine
(Real Property), Co-Chairs; Sara S. Butters (Probate & Trust) and Alan B.
Fields (Real Property), Co-Vice Chairs

Legislative Update (2013) — Stuart H. Altman, Chair; Charles I. Nash, R.
James Robbins and Stacy Kalmanson, Co-Vice Chairs

Legislative Update (2014) — Stuart H. Altman, Chair; Charles I. Nash, R.
James Robbins, Brian F. Spivey, Stacy Kalmanson and Jennifer S. Tobin, Co-
Vice Chairs

Liaison with:
a. American Bar Association (ABA) — Edward F. Koren and Julius J.
Zschau

b. Board of Legal Specialization and Education (BLSE) — Raul P.
Ballaga, David M. Silberstein and Deborah L. Russell
c. Clerks of Circuit Court — Laird A. Lile and William Theodore (Ted)

Conner

d. FLEA / FLSSI — David C. Brennan, John Arthur Jones and Roland “Chip”
Waller

e. Florida Bankers Association — Mark T. Middlebrook

X



16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

f. Judiciary — Judge Linda R. Allan, Judge Melvin B. Grossman, Judge
Hugh D. Hayes, Judge Claudia Rickert Isom, Judge Maria M. Korvick,
Judge Lauren Laughlin, Judge Celeste H. Muir, Judge Robert Pleus, Jr.,
Judge Richard J. Suarez, Judge Morris Silberman, Judge Patricia V.
Thomas and Judge Walter L. Schafer, Jr.

g Out of State Members — Michael P. Stafford and John E. Fitzgerald, Jr.

h. TFB Board of Governors — Andrew Sasso

i. TFB Business Law Section — Gwynne A. Young

j- TFB CLE Committee — Robert S. Freedman

k TFB Council of Sections — Margaret A. Rolando and Michael Dribin

.. TFB Pro Bono Committee — Tasha K. Pepper-Dickinson

Long-Range Planning — Michael Dribin, Chair
Meetings Planning — George Meyer, Chair

Member Communications and Information Technology — Nicole C. Kibert,
Chair; S. Dresden Brunner, William A. Parady and Michael Travis Hayes, Co-
Vice Chairs

Membership and Inclusion — Michael A. Bedke, Chair; Lynwood F. Arnold, Jr.,
(Diversity); Stacy O. Kalmanson (Law Schools), Phillip A. Baumann (Career
Coaching), Navin R. Pasem (Diversity) and Guy S. Emerich (Career Coaching
and Liaison to TFB’s Scope program), Co-Vice Chairs

Model and Uniform Acts — Bruce M. Stone and S. Katherine Frazier, Co-
Chairs

Professionalism and Ethics--General — Lawrence J. Miller, Chair; Tasha K.
Pepper-Dickinson, Vice Chair

Professionalism and Ethics—Special Subcommittee on Integrity
Awareness and Coordination — Jerry Aron and Sandra Diamond, Co-Chairs

Publications (ActionLine) — Silvia B. Rojas, Chair; Scott P. Pence (Real
Property), Shari Ben Moussa (Real Property), Navin R. Pasem (Real Property),
Jane L. Cornett (At Large), Brian M. Malec (Probate & Trust), George D.
Karibjanian (Probate & Trust), Hung V. Nguyen (Probate & Trust) and Lawrence
J. Miller (Professionalism & Ethics), Co-Vice Chairs

Publications (Florida Bar Journal) — Kristen M. Lynch (Probate & Trust) and
David R. Brittain (Real Property), Co-Chairs; Jeffrey S. Goethe (Editorial Board
— Probate & Trust), Linda Griffin (Editorial Board — Probate & Trust), Michael A.
Bedke (Editorial Board — Real Property) and William T. Conner (Editorial Board
— Real Property), Co-Vice Chairs

Sponsor Coordination — Kristen M. Lynch and Wilhelmina F. Kightlinger, Co-

Xi



Chairs; J. Michael Swaine, Adele |. Stone, Deborah L. Russell, W. Cary Wright
and Benjamin F. Diamond, Co-Vice Chairs

26. Strategic Planning — Margaret A. Rolando and Michael A. Dribin, Co-Chairs

XVII. Adjourn

Xii



MINUTES OF THE FLORIDA BAR’S
REAL PROPERTY, PROBATE AND TRUST LAW SECTION

EXECUTIVE COUNCIL MEETING

Saturday, May 25, 2013
Vinoy Hotel, St. Petersburg, Florida

L Call to Order — William Fletcher Belcher, Chair.
The meeting was held in the Majestic Ballrooms 1-2-3 at the Renaissance Vinoy Hotel in

St. Petersburg, Florida. Mr. William Fletcher Belcher called the Executive Council meeting to
order at 10:19am.

IR Attendance — Deborah Packer Goodall, Secretary.

Deborah Goodall reminded members that the attendance roster was circulating to be
initialed by Council members in attendance at the meeting.

[Secretary’s Note: The roster showing members in attendance is attached as Addendum A.]

III.  Minutes of Previous Meeting — Deborah Packer Goodall, Secretary.

Ms. Goodall moved:

To approve the Minutes of the Executive Council Meeting occurring on Saturday
February 9, 2013 at the First District Court of Appeal in Tallahassee appearing at
page 1 of the Agenda Materials .

The Motion was approved unanimously.

1V. Chair's Report — William Fletcher Belcher, Chair

Mr. Belcher introduced some special guests present at our meeting: Karen Rushing, Clerk
of Court for Sarasota County, Second DCA Judge Morris Silberman, and Board of Governors
member from Palm Beach County, David Prather. Ms. Rushing spoke briefly and expressed
appreciation for the help from members of the Bar working on the e-portal authority and she
invited anyone with concemns about clerks to speak with her. Mr. Belcher also introduced our
own distinguished guests — Gwynne Young, President of the Florida Bar, and our Board of
Govemnors members: Laird Lile, Sandy Diamond and Andy Sasso. Mr. Belcher also recognized
and thanked the Judges who attend our meetings and recognized those present today: Judge

! References in these minutes to Agenda pages are to the Executive Council Meeting Agenda posted at
www.RPPTL.org.

Minutes: RPPTL Executive Council 5/25/13
Page 1 of 33
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Thomas, Judge Grossman, judge Muir, judge Korvick, and judge Hayes. Mr. Beicher expressed
appreciation for the sacrifices that the Judges make to join us and encouraged their continued
participation.

Mr. Belcher introduced the two sponsors of the Executive Council lunch — The Florida
Bar Foundation and U.S. Trust. First, Mr. Belcher introduced Drew O’Malley, former president
of the Florida Bar Foundation, to speak on behalf of the Foundation. Mr. O’Malley recognized
Jane Curran, the Executive Director of the Foundation for her assistance in preparing comments
to share with the Section. Ms. Curran had been present at the Foundation’s booth at the
Convention. Mr. O’Malley expressed sincere gratitude to the Section for the financial assistance
given to the Foundation during this difficult financial time. Mr. O’Malley explained that the
decline in IOLTA revenue from $42M approximately 5-7 years ago to $5M currently because of
the low interest rates had been very challenging for the Foundation. Mr. O’Malley reported that
the Section made contributions to the Foundation by in the form of waivers of exhibitor fees at
two of our meetings each year, refunds of past sponsorship fees and approximately $20,000 of
personal contributions of our Section members. Mr. O’Malley estimated that the total benefit to
the Foundation from the Section was nearly $70,000 that was used as a grant to Children’s Legal
Services. Mr. O’Malley reminded everyone to keep a watch out for the Annual Bar Fee
Statement scheduled to arrive next week. Members can make a contribution to the Foundation
for Children’s Legal Services. Mr. O’Malley advised us that 100% of the contribution goes to
fund grants for local legal services organizations to fund children’s legal services.

Mr. Belcher introduced Stacey Cole from U.S. Trust and she thanked the Section for
allowing U.S. Trust the privilege of sponsoring. Ms. Cole stated that she was proud of U.S.
Trust for its continued support of our Section and that she appreciated the opportunity to attend
the committee meetings and witness the good work done by Section members.

Mr. Belcher also recognized and thanked our Sections General Sponsors:
The following sponsors were recognized and thanked for their support:

Attorneys’ Title Fund Services, LLC — Ted Conner

BMO Private Bank — Joan Kayser

Fidelity National Title Group — Pat Hancock

First American Title Insurance Company - Alan McCall/Deborah Boyd
JP Morgan — Carlos Batlle and Alyssa Feder

Management Planning, Inc. — Roy Meyers and Joe Gitto

Old Republic National Title Insurance Company — Jim Russick
Regions Private Wealth Management — Margaret Palmer

SRR — Garry Marshall

The Florida Bar Foundation — Jane Curran

U.S. Trust — Stacey Cole

Wells Fargo Private Bank — Mark Middlebrook/George Lange/Alex Hamrick
Wright Private Asset Management, LLC — Diane Timpany

Minutes: RPPTL Executive Council 5/25/13
Page 2 of 33
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The following Friends of the Section were recognized and thanked for their support:

Business Valuation Analysts, LLC — Tim Bronza
Guardian Trust — Ashley Gonnelli

iBeria Wealth Advisors — Hector Sikes)
Simplifile — Pat Sponem

Mr. Belcher also recognized and thanked Guardian Trust for stepping up to the plate and
sponsoring the Yankees/Rays game this afternoon.

Mr. Belcher introduced the initial debut of the RPPTL Section video. The membership
committee was responsible for the production of the video. Mr. Belcher recognized that there
were many people who contributed to the project and although he especially thanked Mike
Bedke, Phil Bauman and Navin Pasem. The first section of the video was played for the
audience.

Mr. Belcher re-announced and congratulated the award recipients from last night’s
dinner.

Alex Hamrick - outstanding ALM of the Year.

Elaine Bucher - Rising Star — Probate

Steve Mezer - Rising Star — Real Estate

Silvia Rojas - John Arthur Jones Award

Rohan Kelley - Bill Belcher Award or this year, the long overdue award

Mr. Belcher stated that two other awards will be announced at the Breakers Meeting. Mr.
Belcher took a moment to express thanks to Ms. Rojas for her exemplary work on ActionLine.

Mr. Goldman thanked Mr. Belcher and welcomed him to the back row upon the
conclusion of his last meeting.

Mr. Belcher thanked Shane Kelly and Pat Jones, the co-chairs of the seminar that was
held at the Convention for the extremely successful program. Mr. Belcher reported that there
were over 200 paid attendees at the seminar which is a great accomplishment especially in these
challenging CLE times. Mr. Belcher announced that we would be hearing more from Mr.
Freedman about CLE.

Mr. Belcher expressed his appreciation to Pete Dunbar for his excellent presentation on
his father’s book and he thanked Yvonne Sherron for the idea.

Mr. Belcher noted a letter of thanks from Bill Haley’s family which is included in the
Agenda at page 45.

Minutes: RPPTL Executive Council 5/25/13
Page 3 0of 33
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Mr. Belcher expressed his gratitude to the Convention Coordination Committee chaired
by Katherine Frazier — and thanked Katherine as well as Tae Bronner, Debra Boje and Angela
Adams. Mr. Belcher especially recognized Angela Adams for her hard work for the Section and
for her help with the Convention.

Mr. Belcher discussed the creation of a new General Standing Committee titled the
Integrity Awareness and Coordination Committee. The mission of the Committee will be to
preserve the Section's reputation for integrity by promoting awareness and understanding of
applicable conflict of interest principles and bylaw provisions among components of the Section,
coordinating the uniform and consistent application of these principles and provisions within
components of the Section, and by other appropriate means. The members will be announced
shortly but Mr. Belcher is hoping that Jerry Aron and Sandy Diamond will be involved.

Mr. Belcher announced that the bus for the baseball game will depart from the front of
the hotel at 3:00 pm, and to be on the field by 3:30 in time for the warm ups.

V. Chair-Elect's Report — Margaret Rolando, Chair-Elect.

Ms. Rolando reviewed the meeting schedule. She reported that there will be many
activities planned for Lisbon and that the details will be circulated later this month. The Lisbon
room block at the Four Seasons is sold out and Yvonne is maintaining a wait list or there is an
overflow hotel nearby the Four Seasons. The schedule of future meetings is listed in the Agenda
Materials beginning at page 46. Ms. Rolando noted that our hotel contracts provide that our
group rates should be available 3 days before the event and 3 days after the event if rooms are
available. Ms. Rolando asked that if anyone is having issues with the hotels, to please let
Yvonne know.

VI.  Liaison with Board of Governors Report — Andy Sasso, Board of Governors Liaison.

Mr. Sasso reported that he has been following the issue of the trust accounting audit and
that he has had conferences with FElizabeth Tarbert of the Florida Bar Professional Ethics
Committee. The PEC will be meeting in conjunction with the Florida Bar Convention in June
and he will continue to monitor this issue.

Mr. Sasso reported that Mr. Belcher made a presentation to the Board of Governors and
he noted that both President Young and President Elect Bettis stood to thank Mr. Belcher and the
Section for the work that the Section did this year working with the Board of Governors and the
Florida Bar.

Mr. Belcher announced that Mr. Sasso will be our Liaison with the Board of Governors
next year as well.
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VII. President’s Report — Gwynne Young, President of the Florida Bar

Gwynne Young was present and again thanked the Section for the help and support on
her journey which has been one of the most rewarding experiences of her lifettme. Ms. Young
recognized that the relationship between our Section and the Florida Bar has never been better.
Ms. Young noted that our Section is extremely well represented on the Board of Governors. As
she prepares to conclude her year as President of the Florida Bar, Ms. Young noted the
importance of continuing to have Section representatives on the Board of Governors and that
together our Section and the Florida Bar can do great things. Ms. Young again expressed her
sincere gratitude and noted that she is looking forward to returning to being a regular Section
member attending our meetings. Ms. Rolando congratulated and thanked Ms. Young for an
extraordinary year.

VHI. Treasurer's Report — Andrew O’Malley, Treasurer.

Mr. Andrew O’Malley reported that the financial summary through May 31, 2013 is
located in the Agenda beginning at page 47. Mr. O’Malley commented that although we are
showing a slight surplus currently, it is expected that the surplus will be absorbed once the final
expenses through year end are reported at the end of the fiscal year in June. Once that occurs,
we will likely break even or have a small deficit.

IX. At Large Members' Report - Debra Boje, At Large Members’ Director.

Ms. Debra Boje reported on the work of the At Large Members and congratulated Alex
Hamrick for the award that he received from Mr. Belcher last night. Ms. Boje thanked the
ALMs for their hard work in communicating to the members in their areas. It has been
suggested that the ALMs work with FLEA and FLSSI to attract legal assistant members. Ms.
Boje offered the assistance of the ALMs to any committee that needs help and encouraged
anyone with ideas to contact her.

X. Probate and Trust Law Division — Michael A. Dribin, Probate and Trust Law Division
Director.

Ms. Rolando introduced Michael Dribin. Ms. Rolando explained that we will be
changing slightly the order in which items are presented today. Ms. Rolando explained that we
would first be considering the Action Items from the Probate and Trust Law Division, Real
Property Division, General Standing Committees, and then there will be a presentation from the
RPPTL Ethics Theater followed by Information Items and Committee Reports. Secretary’s
Note: although the order of the presentations was changed, the minutes reflect the order as
reported in the Agenda.

Action Item.

Mr. Dribin began by explaining that the first two action items in the Agenda are being
deferred at this time. Mr. Dribin explained that these action items from the Ad Hoc Committee
on Creditors’ Rights to Non-Exempt, Non-Probate Assets have been in the works for several
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years but based upon communications and thoughts and input from members on the Reai
Property side, Angela Adams, the chair of the committee, has decided that she would like her
committee to consider the points raised before these items are considered by the Executive
Council. It is expected that they will be presented as an Action Item at the Breakers meeting in
July.

1. Probate & Trust Litigation Committee — Thomas M. Karr, Chair

Mr. Dribin introduced the one remaining Action Item coming from the Probate and Trust
Litigation Committee. Mr. Dribin briefly summarized the proposed legislation relating to the
subject of burden of proof in trust contests and advised that the materials for this proposal begin
on page 85 of the Agenda. Mr. Dribin introduced the Committee chair, Thomas M. Karr. Mr.
Karr further explained the proposal that contain two amendments. The first is to clarify that the
burden of proof in a trust contest is on the contestant without imposing a burden on the
proponent of the trust to prove due execution. The second amendment deals with clarifying that
F.S.§733.107, a provision located in the Probate Code, is also applicable to any action where the
presumption of undue influence arises including a trust contest notwithstanding the placement of
the provision in the Probate Code.

Mr. Karr moved:

To adopt as proposed legislative positions the following: (a) the amendment of F.S.
§736.0207 by the addition of a new subsection (1) to clarify that in an action to
contest the validity or revocation of all or part of a trust, the contestant has the
burden of proof to establish grounds for invalidity, and (b) the amendment of
F.S.§733.107(2) to clarify and confirm its applicability in all circumstances in which
the presumption of undue influence is established, including trust contests as well as
challenges to inter vivos gifts; and finding that such legislative positions are within
the purview of the RPPTL Section.

The motion passed unanimously.

Mr. Karr moved:

To expend Section funds in support of the proposal.
The motion passed unanimously.

Information Items.

1. Mr. Dribin reported on the creation of a new Elective Share Review committee that will
be co-chaired by Lauren Detzel and Charlie Nash.

2. Mr. Dribin reported that in connection with a panel presentation at the upcoming
Attorney Trust Officer Liaison conference, a survey on fees is being circulated by
Sandy Diamond, Don Tescher and Lester Law. On behalf of the presenters, Mr.
Dribin asked if anyone has received the survey, to please complete it and return it to
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the panel. Mr. Dribin encouraged anyone interested in attending the ATO to
complete the registration form.

XI. Real Property Law Division — Michael J. Gelfand, Real Property Law Division
Director

Michael Gelfand thanked Fidelity National Title Group and its representative, Pat
Hancock, for sponsoring the Real Property Roundtable Breakfast. Mr. Gelfand announced that
there will be two Action Items including one Action Item that is amended.

Action Items.
1. Condominium & Planned Development Committee — Steven H. Mezer, Chair

Mr. Steven Mezer discussed the need to amend the Section position regarding certification in
Condominium and Planned Development Law that were approved on September 15, 2012.
Originally, this certification had been designated as a Sub Specialty of the Real Estate Law
Certification. After meeting with the Florida Bar Board of Legal Specialization and Education
(BLSE), there are 3 changes that are being requested. The first is that it would no longer be a
sub-speciality of Real Estate Law but rather it would be a free standing board certification in
Condominium and Planned Development Law. Next, the minimum threshold from practice
would be reduced from ten years to five years. Last, the percentage of practice would be reduced
from 50% to 40%.

Mr. Mezer moved:

To amend the Section position approved September 15, 2012, to support the
Proposed Standards as they appear in the Agenda beginning at page 92 indicating
that the Condominium and Planned Development Law Board Certification would
be free standing; and that the minimum thresholds for practice would be reduced to
five years and forty percent and to find that the position is in the Section’s purview.
See the materials in the Agenda beginning at page 92.

The motion passed unanimously.

Mr. Gelfand noted that there is no need to spend funds on this matter as it is an internal
bar matter. Mr. Gelfand also recognized and thanked Joe Adams for recognizing back when he
was a new attorney that the certification designation would be valuable and Jane Comett for help
in preparing a manual to be used for other areas when a new area for certification will be
presented to the Florida Bar.

2. Residential Real Estate and Industry Liaison — Frederick W. Jones, Chair

Mr. Gelfand introduced Frederick Jones and Gary Nagle to report on the 2013 revised
FAR/BAR contract, the FAR/BAR As Is Residential Contract and the FAR/BAR CR Forms. It
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was noted that there were five housekeeping and ciean up amendments that were approved at the
Real Property Roundtable and Mr. Jones and Mr. Nagle reviewed the changes in detail.

Mr. Jones moved:

To approve the revised proposed FARBAR Residential Contract Forms:
FARBAR K Rev Sum; FARBAR as is Resid Cont.; FARBAR CR Forms, as
amended.

The motion passed unanimously.

Mr. Gelfand expressed deep appreciation to all of the volunteers who have spent
countless hours on this project.

Information Items:

1. Condominium & Planned Development Committee — Steven H. Mezer,
Chair

Steven Mezer reported on the issue of the Unauthorized Practice of Law (UPL).
Our section had requested clarification from the Florida Bar Standing Committee on UPL
regarding activities of Community Association Managers (CAMs). A Proposed Advisory
Opinion has been issued by the UPL Committee on May 15, 2013 and is included in the
Agenda beginning at page 164. The Section has until June 15, 2013 to file a memo or
brief supporting the position of the Section and it is anticipated that will be done.

2, Ad Hoc Foreclosure Reform Committee — Jerry Aron, Chair

Jerry Aron reported on the Foreclosure Reform Bill that has passed the
Legislature after years of hard work and fine-tuning and effort by many people. He
reported that the bill is in substantially the same form as was approved by the Executive
Council. Mr. Aron reported that the committee sought and received input from the
Section and from other groups and had received 100s of comments and that there were
changes made in response to the comments. Mr. Aron reported that there has been strong
opposition for certain groups including foreclosure defense attorneys and certain
consumer groups.

Mr. Aron recognized and thanked the committee including Burt Bruton, Mark
Brown, Alan Fields and Jeff Sauver. Mr. Aron also complemented the work of the
Legislative Team and the Executive Committee, and especially Mr. Belcher who wrote
many letters and spoke to many people regarding the legislation. Mr. Aron noted that
Mr. Belcher could be designated an up and coming Real Estate attorney.

Mr. Gelfand expressed that our Section owes a debt of gratitude to Jerry Aron and
the entire committee for their work and he noted that it is a testament to our Section that
our past Chairs remain so active.
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XIIL.

The Committee’s Report, the foreclosure defense attorney’s letter to The Florida

Bar News, and the RPPTL Section’s response are attached to the Agenda beginning at
page 192.

General Standing Division — Margaret "Peggy" Rolando, Director and Chair-Elect.

Action Item:

1.

Fellows and Mentoring Committee Marsha G. Madorsky, Co-Chair
(Fellowship)

Ms. Rolando introduced Marsha Madorsky, the Co-Chair of the Fellows and

Mentoring Committee. Ms. Madorsky advised that the Committee was proposing a
change to the Fellowship program so that applications for new fellows would be received
annually instead of every two years. The Fellowship program would still be a 2 year
program. The Fellowship portion of the video was shown.

Ms. Madorsky moved:

To approve a change in the Fellowship program to (1) seek applications
from the Section membership for the Fellowship Program annually instead
of every other year; (2) appoint a new class of up to four (4) Fellows each
year to serve for up to a two year period with the remewal of the
appointment for the second year based on satisfactory performance during
the first year; and (3) amend the budget for the Fellowship Program for
2013-2014 to increase the amount allocated to Fellows from $10,000 to
$20,000 per year to accommodate the increased number of Fellows.

The motion passed unanimously.

Information Items:

1.

Ad Hoc Leadership Academy Selection Committee — Tae Kelley Bronner,
Chair

Tae Kelley Bronner reported on the work of the Committee. Ms. Bronner
reported that following the Section’s approval of two scholarships for RPPTL
nominees to the Florida Bar Leadership Academy, the Committee asked potential
applicants to submit a copy of their Florida Bar Leadership Academy application
to the RPPTL Committee by March 15, 2013. The Committee received 12
excellent applications for consideration. After a thorough review of all
applications, the Committee selected Brenda Ezell and Tatiana Brenes-Stahl as
the nominees to receive a potential scholarship if they were chosen as fellows for
the Florida Bar Leadership Academy. Both have been selected as fellows for the
Leadership Academy by the Florida Bar Leadership Academy Selection
Committee and will be receiving the RPPTL Section scholarships. Ms. Kelley
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reported that the committee wouid be monitoring See the attached fuii report from
the Committee on page 201 of the Agenda.

Ad Hoc Trust Account Committee — Roland “Chip” Waller, Chair

Jerry Aron reported on the status of the audit of trust accounting issue that
is currently pending before the Professional Ethics Committee (PEC) of The
Florida Bar. The PEC had been asked for an advisory ethics opinion concerning
audits by title insurers of a trust account maintained for real property transactions
which routinely contain funds for the multiple participants in a real estate closing
beyond the buyer and seller, including title insurers, following enactment of
Section 626.8473(8), Florida Statutes, which became effective July 1, 2012. The
PEC and its Subcommittee on this issue are experiencing significant difficulty in
making a determination. The next meeting of the PEC is scheduled for Friday,
June 28, 2013. In an effort to provide advice and practical insights from
practitioners in the field, the Section's Ad Hoc Trust Account Committee and the
leadership of the Real Property Law Division have provided the Professional
Ethics Committee with an additional letter containing substantial technical
information in support of our position. p. 202 In addition, the Section has
provided the Committee with a draft of a proposed ethical opinion that is
consistent with our position. p. 216

Legislation Committee - Barry F. Spivey, Co-Chair (Probate & Trust), Robert
Swaine, Co-Chair (Real Property); William T. Hennessey, I1I, Co-Vice Chair
(Probate & Trust), Alan Fields, Co-Vice Chair (Real Property)

Secretary’s note: This item was heard as the final General Standing
Information item but is reported in alphabetical order by committee name.

Barry Spivey gave his final report as Co-Chair of the Legislation
Committee. He thanked Bob Swaine for his assistance this past year and Rob
Freedman for the prior year. Mr. Spivey reported that next year the Probate and
Trust Division would be handled by Bill Hennessey next year. Mr. Swaine asked
Mr. Spivey to report that new legislation for the 2014 year must be finalized at the
Breakers because the Sarasota meeting in November of 2013 will be too late to
find sponsors.

Peter Dunbar was asked to give the remainder of the Legislation
Committee report. Before Mr. Dunbar began, he, on behalf of the entire
Legislative Team, thanked Mr. Spivey for all of his hard work. Mr. Dunbar gave
a report on the timing of the bills being delivered to the Governor for review. The
Florida Constitution provides that once the Legislature adjourns, the Governor has
15 days from the day he receives the bill to act. The Governor can sign it, veto it
or if the Governor does nothing, it will become law. There is a general protocol
for the timing of bills being delivered to the Governor. Mr. Dunbar reported that
generally bills with an effective date of July 1st or “upon becoming law™ typically
are delivered earlier in the process. Bills with an effective date of October 1st or
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January 1st or later generally are delivered later. While the Governor is reviewing
the budget, typically no other legislation is presented. Mr. Dunbar reported that
the budget was approved a week ago and bills will begin to flow again. Once the
bills go to the Governor, the 15 day timeline is triggered.

Membership, Diversity and Law School Liaison Committee — Michael A.
Bedke, Chair

Phillip A. Baumann reported on the work of the Committee. The third
part of the video was shown. Mr. Baumann thanked Yvonne Sherron for
originally thinking of the concept of the video and expressed gratitude to Nicole
Kibert and Navin Pasem for their assistance with the project. Mr. Baumann also
recognized Mike Bedke for his dedicated work and he referred to the written
report in the Agenda and noted the privilege of working in the “Belcher
Administration.” Mr. Baumann commented that the dedication and diligence of
Mr. Belcher in assisting with the production of the video resulted in the final
product being as fine as it is. Mr. Baumann referred to the detailed reports from
Michael A. Bedke, Chair; Lynwood T. Amold, Jr., Co-Vice Chair (Diversity);
and Stacy Kalmanson, Co-Vice Chair (Law Schools) regarding the Committee’s
extensive initiatives, including the infomercial, diversity programs, successful
recruitment law student affiliate members, law school liaison programs, new
mentoring initiative, continuation of communication and retention projects and
outreach programs. Mr. Bauman recognized and thanked Stacy Kalmanson for her
work in promoting the law school outreach program. The report of Mr. Bedke
and Mr. Amold is included at page 221 of the Agenda and the report of Stacy
Kalmanson is in the Agenda at page 223

Member Communications and Information Technology Committee — Nicole
Kibert, Chair

Nicole Kibert provided an update on the new website that she expects will
be previewed at the Breakers meeting. Ms. Kibert reminded the Executive
Council that the website will only be as useful as the material that is included and
encouraged content to be posted for the benefit of all of our Section members.
Ms. Kibert reported that the updated guidelines for maintaining committee
website pages and listserves are now posted on the Member Communications and
Information Technology Committee page.

Pro Bono Committee — Adele Stone and Tasha K. Pepper-Dickinson, Co-
Chairs

Secretary’s note: No oral report was given however there is a written report in
the Agenda beginning at page 231.
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XIV. Generai Standing Committee Reports — Margaret “Peggy” Rolando, Director and

Chair-Elect

1.

Ad Hoc LLC Monitoring — Lauren Y. Detzel and Ed Burt Bruton, Co-Chairs
It was reported that the Legislation has passed.

Ad Hoc Trust Account — Roland “Chip” Waller, Chair

No further report.

Alternative Dispute Resolution (ADR) — Deborah Bovamick Mastin and David
R. Carlisle, Co-Chairs

David Carlisle reported on the committee’s first year in existence. The committee
hosted a CLE that received favorable reviews although not great attendance.
There will be a presentation by Mr. Carlisle at the ATO on this topic.

Amicus Coordination — Robert W. Goldman, John W. Little, III, Kenneth B.
Bell and Gerald B. Cope, Jr., Co-Chairs

Robert Goldman reported that we are still awaiting two Supreme Court cases
(North Carillon and Basile) that can be reported on any given Thursday. Mr.
Goldman expressed gratitude for Paul Hill from the Florida Bar for his hard work
in quickly assisting the Committee as time deadlines are frequently very short.

Budget — Andrew M. O’Malley, Chair; Pamela O. Price and Daniel L.
DeCubellis, Co-Vice Chairs

No further report.

CLE Seminar Coordination — Robert Freedman, Chair; Laura Sundberg and
Sarah Butters, Co-Vice Chairs (Probate & Trust); Brian Leebrick and Jennifer
Tobin, Co-Vice Chairs (Real Property). Secretary’s note — this item was heard
immediately after the Director of At Large Member’s Report.

Mr. Freedman thanked everyone that has been a program chair or a speaker at a
CLE event this year. He also thanked his vice-chairs from this year: Jennifer
Tobin, Brian Leebrick, Laura Sundberg and Sarah Butters. Mr. Freedman
reported that our Section ran 14 day long programs and 9 e-CLE programs. He
noted that e-CLE is the term that will be used to describe the 1 hour lunch time
programs viewed on computer or held on the phone. He noted that for this type of
programming, our Section has lower pricing than our competitors.

Mr. Freedman noted that attendance has dropped and that the Section is struggling
to attract people to our programs. The CLE Committee will be working to try to
find answers. Mr. Freedman reported that although CLE is not all about revenue,
the Section is not in a position to run programs with large deficits. Mr. Freedman
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10.

11.

asked the Section members to assist with marketing for the upcoming CLE
programs and he recognized the work of the ALMs in promoting programs. Mr.
Freedman encouraged everyone to spread the word about Section CLE programs
to other members of our firms who are not Section members. Mr. Freedman
reported at some upcoming CLE program. A complete report can be found in the
Agenda beginning at page 239.

Mr. Freedman announced and congratulated Laura Sundberg as the incoming
chair of the Florida Bar CLE Committee. Mr. Freedman introduced and
welcomed Tae Kelley Bronner as his co-Chair on the Probate & Trust side for the
2013-2014 year.

Mr. Belcher briefly followed up Mr. Freedman’s report with an update on the
efforts to formalize our request to exclude the Legislative Fees and CLE Sponsor
Revenue from the imposition of overhead and that he had made a presentation to
the Board of Governors about this issue.

Convention Coordination (2013) — S. Katherine Frazier, Chair; Angela Adams,
Tae Bronner and Debra Boje, Co-Vice Chairs

No report.

Fellows and Mentoring — Marsha G. Madorsky, Co-Chair (Fellowship), Guy
Emerich, Co-Chair (Mentoring); Brenda Ezell and Sharaine Sibblies, Co-Vice
Chairs.

No further report.

Florida Electronic Filing & Service — Patricia P. Jones, Rohan Kelley and Laird
A. Lile, Co-Chairs

Laird Lile reported that all attorneys other than criminal attorneys need to be e-
filing and that there are attorneys that are still attempting to file paper pleadings.
Mr. Lile asked that everyone spread the word.

Homestead Issues Study — Shane Kelley, Co-Chair (Probate & Trust); Deborah
Boyd, Co-Chair (Real Property)

Shane Kelly reported finally that there is agreement among his committee and that
they will be moving forward with some proposed language. Mr. Kelly welcomed
Pat Jones as his co Chair.

Legislation — Barry F. Spivey, Co-Chair (Probate & Trust), Robert Swaine, Co-
Chair (Real Property); William T. Hennessey, III, Co-Vice Chair (Probate &
Trust), Alan Fields, Co-Vice Chair (Real Property); Susan K. Spurgeon and
Michael A. Bedke, Legislative Reporters
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12.

13.

No further report.

Legislative Update (2013) —Stuart H. Altman, Chair; Charles 1. Nash, R. James
Robbins, Sharaine Sibblies and Stacy Kalmanson, Co-Vice Chairs

Stuart Altman reported that the seminar is two months away but we still need the
Govemor to sign the bills before we can set the program. There will be some of
the favorite speakers including David Brennan, Michael Gelfand as well as some
new speakers.

Liaison with:

A.

American Bar Association (ABA) — Edward F. Koren and Julius J.
Zschau

Mr. Koren reported that the ABA RPTE Committee had a spring meeting
and he reported that some of the government lawyers suggested that we
might not be as comfortable that we have permanency with estate tax as
there may be new tax legislation in the fall. There are new Liaisons with
NCCUSL for four new projects: trust decanting, trust protectors, digital
media and powers of attorney.

Board of Legal Specialization and Education (BLSE) — Michael C.
Sasso, W. Theodore Conner, David M. Silberstein and Deborah L. Russell

Mr. Silberstein reported that this is the 30™ year of Board Certification.
This past spring there were 27 people tested for Real Estate, 37 for
Construction Law and 9 for Wills, Trusts and Estates. Mr. Silberstein
thanked Mr. Mczer for his work on thc new category of certification for
Condominium and Planned Development Law. Mr. Silberstein reported
that there may possibly be new rules for Emeritus certifications and that
the Peer Review forms will hopefully be available to be completed online
in the near future.

Clerks of Circuit Court — Laird A. Lile
No further report.

FLEA / FLSSI — David C. Brennan, John Arthur Jones and Roland Chip
Waller

Mr. Brennan reported on the FLSSI forms and requested feedback from
anyone that sees the need for updating or changing any forms, to please
advise him (i.e. for change of law, rules, new cases, etc). Roger
Isphording has been the president for 35 years and the members are
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14.

volunteers and past chairs of the Section. Mr. Brennan offered to play our
Section Video at the FLEA seminar October 4-5, 2013.

E. Florida Bankers Association — Stewart Andrew Marshall, III, and Mark
Thomas Middlebrook

No report.

F. Judiciary — Judge Jack St. Arnold, Judge Melvin B. Grossman, Judge
Hugh D. Hayes, Judge Claudia Rickert Isom, Judge Maria M. Korvick,
Judge Lauren Laughlin, Judge Celeste H. Muir, Judge Robert Pleus, Judge
Lawrence A. Schwartz, Judge Richard Suarez, Judge Morris Silberman,
Judge Patricia V. Thomas and Judge Walter L. Schafer, Jr.
No report.

G. Out of State Members — Michael P. Stafford and John E. Fitzgerald, Jr.
No report.

H. The Florida Bar — Gwynne A. Young
No report.

I TFB Board of Governors — Andrew Sasso
No further report.

1. TFB Business Law Section — Marsha G. Rydberg
Ms. Rydberg reported that Mr. Bruton had covered her report.

K. TFB CLE Committee — Robert Freedman

No further report.

L. TFB Council of Sections —Wm. Fletcher Belcher and Margaret A.
Rolando

No report.
Long-Range Planning — Margaret A. Rolando, Chair

No report.
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15.

16.

17.

18.

19.

20.

Meetings Planning — George Meyer, Chair
No report.

Member Communications and Information Technology — Nicole C. Kibert,
Chair; S. Dresden Brunner and William Parady, Co-Vice Chairs

No further report.

Membership, Diversity and Law School Liaison — Michael A. Bedke, Chair;
Lynwood T. Arnold, Jr., Co-Vice Chair (Diversity); Stacy Kalmanson, Co-Vice
Chair (Law Schools), Phillip A. Baumann, Co-Vice Chair (Special Projects),
Navin Pasem, Co-Vice Chair (Diversity); Benjamin B. Bush, Frederick R.
Dudley, Jason M. Ellison, Brenda B. Ezell, Jennifer Jones and Mary Karr, Law
School Liaisons.

No further report.

Model and Uniform Acts — Bruce M. Stone and S. Katherine Frazier, Co-Chairs
No report.

Pro Bono — Adele Stone and Tasha K. Pepper-Dickinson, Co-Chairs.

No report.

Professionalism and Ethics — Lee A. Weintraub, Chair; Paul E. Roman and
Lawrence J. Miller, Co-Vice Chairs.

Earlier in the program, there was a presentation by the RPPTL Ethics Players
starring Bill Hennessey and Larry Miller. Mr. Miller and Mr. Hennessey acted
out a skit involving a deposition of an estate planning attorney who named
himself as a fiduciary in documents prepared for a client that he had just met. The
skit was based on the facts in the case of Rand v. Giller. At the conclusion of the
skit, Mr. Miller and Mr. Hennessey reviewed the applicable ethical rules and the
commentary regarding conflict of interest and discussed best practices for
disclosure if an attorney is asked to serve as a fiduciary in estate planning
documents.

There was no further report.
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21.

22.

23.

Publications:

A. ActionLine — Silvia Rojas, Chair; Scott P. Pence, Shari Ben Moussa and
Navin Pasem, Co-Vice Chairs (Real Property); Amber Jade Johnson,
George Karibjanian and Hung V. Nguyen, Co-Vice Chairs (Probate &
Trust)

Silvia Rojas reported that there is much information on the Committee
webpage to help authors.

B. Florida Bar Journal - Kristen M. Lynch, Co-Chair (Probate & Trust);
David Brittain, Co-Chair (Real Property)

Kristen Lynch reported that they have high quality articles through the
June/July issue and she thanked the authors. Ms. Lynch asked that articles
for real property be sent to David Brittan and articles on the Probate &
Trust be sent to her attention.

Sponsor Coordination — Kristen M. Lynch, Chair; Wilhelmina Kightlinger,
Aniella Gonzalez, J. Michael Swaine, Adele I. Stone, Marilyn M. Polson, and W.
Cary Wright, Co-Vice Chairs

Kristen Lynch thanked the Section members for the sponsor appreciation. Almost
all of the sponsor slots are full except for the box lunch. Ms. Lynch thanked
Debra Boje for allowing the sponsors to speak at the ALMS meeting. Ms. Lynch
thanked Marilyn Polson for the help on the new tri fold flyers. They are available
in hard copy and also as PDFs. Ms. Lynch thanked Willie Kightlinger for her
work on the sponsorship appreciation events this weekend.

Ms. Rolando gave a special thanks to the committee sponsors and acknowledged
each of them.

Strategic Planning — Margaret A. Rolando, Chair

Ms. Rolando reported that there will be a strategic planning meeting expected to
occur in April, 2014 and approximately 30-40 people will be invited to attend.

XYV. Probate and Trust Law Division Committee Reports— Michael A. Dribin — Director

1.

Ad Hoc Committee on Creditors’ Rights to Non-Exempt, Non-Probate Assets
— Angela M. Adams, Chair

Ad Hoc Committee on Personal Representative Issues — Jack A. Falk, Jr.,
Chair
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10.

11.

12.

13.

14.

15.

16.

17.

Ad Hoc Guardianship Law Revision Committee — David Brennan, Chair;
Sancha Brennan Whynot, Sean W. Kelley and Charles F. Robinson, Co-Vice
Chairs

Ad Hoc Study Committee on Estate Planning Conflict of Interest - William T.
Hennessey II1, Chair

Ad Hoc Study Committee on Jurisdiction and Service of Process — Barry F.
Spivey, Chair; Sean W. Kelley, Vice Chair

Asset Protection — Brian C. Sparks, Chair; Marsha G. Madorsky, Vice-Chair

Attorney/Trust Officer Liaison Conference — Jack A. Falk, Jr., Chair; Mary
Biggs Knauer, Corporate Fiduciary Chair; Patrick Lannon, Deborah Russell and
Laura Sundberg, Co-Vice Chairs

Digital Assets and Information Study Committee — Eric Virgil, Chair; Travis
Hayes and S. Dresden Brunner, Co-Vice Chairs

Estate and Trust Tax Planning — Elaine M. Bucher, Chair; David Akins, Tasha
Pepper-Dickinson and William Lane, Co-Vice Chairs

Guardianship and Power of Attorney — Sean W. Kelley, Chair; Seth A.
Marmor, Tattiana Brenes-Stahl, Cynthia Fallon and David Brennan, Co-Vice
Chairs

IRA, Insurance and Employee Benefits — Linda Suzzanne Griffin and L.
Howard Payne, Co-Chairs; Anne Buzby-Walt and Lester Law, Co-Vice Chairs

Liaisons with Elder Law Section — Charles F. Robinson, Marjorie Wolasky and
Sam W. Boone, Jr.

Liaisons with Tax Section — Lauren Y. Detzel, William R. Lane, Jr., David Pratt,
Brian C. Sparks, Donald R. Tescher and Harris L. Bonnette, Jr.

Principal and Income — Edward F. Koren, Chair; Pamela Price, Vice Chair

Probate and Trust Litigation — Thomas M. Karr, Chair; Jon Scuderi , J. Richard
Caskey and Jerry Wells, Co-Vice Chairs

Probate Law and Procedure — Tae Kelley Bronner, Chair; John C. Moran, Paul
Roman and James George, Co-Vice Chairs

Trust Law — Shane Kelley, Chair; Angela M. Adams and Tami F. Conetta, Co-
Vice Chairs

Minutes: RPPTL Executive Council 5/25/13
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18.

Wills, Trusts and Estates Certification Review Course — Richard R. Gans,
Chair; Jeffrey S. Goethe, Laura Sundberg and Jerome L. Wolf, Co-Vice Chairs

XVI. Real Property Division Committee Reports - Michael J. Gelfand, Director.

1.

10.

11.

12.

13.

14.

Ad Hoc Foreclosure Reform — Jerry Aron, Chair; Mark Brown, Burt Bruton,
Alan Fields, and Jeffrey Sauer, Co-Vice Chairs.

Commercial Real Estate — Art Menor, Chair; Burt Bruton and Jim Robbins, Co-
Vice Chairs.

Condominium and Planned Development — Steven H. Mezer, Chair; Jane
Cormnett and Christopher Davies, Co-Vice-Chairs.

Construction Law — Arnold D. Tritt, Chair; Lisa Colon Heron, Scott Pence and
Hardy Roberts, Co-Vice Chairs.

Construction Law Certification Review Course — Lee Weintraub, Chair; Bruce
Alexander, Deborah Mastin and Bryan Rendzio, and Co-Vice Chairs.

Construction Law Institute — W. Cary Wright, Chair; Reese Henderson, Sanjay
Kurian and Rachel Peterkin, Co-Vice Chairs.

Governmental Regulation — Anne Pollack, Chair; Arlene Udick and Vinette
Godelia, Co-Vice Chairs.

Landlord and Tenant — Neil Shoter, Chair; Rick Eckhard and Lloyd Granet, Co-
Vice Chairs.

Legal Opinions — Kip Thomnton, Chair; Dan DeCubellis, Vice-Chair.

Liaisons with FLTA — Norwood Gay and Alan McCall, Co-Chairs; Alan Fields,
James C. Russick and Barry Scholnick, Co-Vice Chairs.

Property & Liability Insurance/Suretyship — W. Cary Wright and Fred Dudley,
Co-Chairs.

Real Estate Certification Review Course — Ted Conner, Chair; Raul Ballaga
and Jennifer Tobin, Co-Vice Chairs.

Real Estate Entities and Land Trusts — Wilhelmina Kightlinger, Chair; Burt
Bruton, Vice-Chair.

Real Property Finance & Lending — Dave R. Brittain, Chair; Deborah Boyd,
Brenda Ezell and Bill Sklar, Co-Vice Chairs.
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15.  Real Properiy Forms — Homer Duval, Iii, Chair; Arthur j. Menor and Silvia
Rojas, Co-Vice Chairs.

16. Real Property Litigation — Marty Awerbach, Chair; Manny Farach and Susan
Spurgeon, Co-Vice Chairs.

17.  Real Property Problems Study — S. Katherine Frazier, Chair; Mark A. Brown,
Patricia J. Hancock and Salome Zikakis, Co-Vice Chairs.

18. Residential Real Estate and Industry Liaison — Frederick W. Jones, Chair;
William J. Haley and Denise Hutson, Co-Vice Chairs.

19. Title Insurance and Title Insurance Liaison — Kristopher Fernandez, Chair;
Raul Ballaga and Dan DeCubellis, Co-Vice Chairs.

20. Title Issues and Standards — Christopher W. Smart, Chair; Robert M. Graham,
Patricia P. Jones and Karla J. Staker, Co-Vice Chairs.

XVI. Adjournment -- Mr. Belcher thanked those in attendance.

There being no further business to come before the Executive Council, the meeting was
unanimously adjourned at 12:45.

Respectfully submitted,

Deborah P. Goodall, Secretary
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ADDENDUM A

ATTENDANCE ROSTER
MAY 25,2013
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ATTENDANCE ROSTER
REAL PROPERTY PROBATE & TRUST LAW SECTION

EXECUTIVE COUNCIL MEETINGS
2012-2013
Division Jul. 28 Sept. 15 Nov. 17 Feb. 9 May 25
Executive Committee Palm Key Ashville, Tallah:llssee St.
RP | P&T Beach Biscayne NC Petersburg |
Belcher, William F,, N
Chair X X B X X
Rolando, Margaret A, N
Chair-Elect X X & i X
Gelfand, Michael |., Real
Property Law Div. N X X X X X
Director
Dribin, Michael A., N
Probate and Trust Law X X X X X
Div. Director
Goodall, Deborah P., N
Secretary X X S % X
O’Malley, Andrew M., N
Treasurer X X X A A
Spivey, Barry F., N
Legislation Co-Chair X X X X &
Swaine, RobertS., N
Legislation Co-Chair i S X X
Freedman, RobertS., N
Seminar Coordinator X X & S X
Boje, Debra L., Director N
of At-Large Members X S B X K
Meyer, George F,, \/
Immediate Past Chair X X X
Executive Council Division l;’lzl;lrzr? SeI;;ZylS ANs(ljl‘:nlllZ Feb. 9 MaS}; 23
Members RP | P&T Beach Biscayne NC Tallahassee Petersburg
Adams, Angela M. ‘j X X X X
Adcock, Jr., Louie N,, N
Past Chair
Akins, David J. v X X X
Alexander, Bruce G. ‘/
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Executive Council Division Jul. 28 Sept. 15 Nov._17 Feb. 9 May 25

Members RP | P&T Palm Key Ashville, Tallahassee St.
Beach Biscayne NC Petersburg

Altman, Robert N. | X

Altman, Stuart H. v X X X X

Arnold, Jr., Lynwood F. ) X X

Aron Jerry E. Past

Chair v X X X & A

Awerbach, Martin S. v X X X X

Bald, Kimberly A. V X X X

Ballaga, Raul P. v X X X

Banister, John R. v

Batlle, Carlos A. v X X X X

Baumann, Phillip A. \! X X X

Beales, III, Walter R. y

Past Chair

Bedke, Michael A. vV X

Bell, Kenneth B. v

Ben Moussa, Shari D. vy X X

Bonnette, Jr., Harris L. v X X X X

Boone, Jr., Sam W. v

Boyd, Deborah V X X

grenes-Stahl, Tattiana N X X X X

Brennan, David C. Past

Chair v X X X

Brittain, David R. y X X X

Bronner, Tae K. ‘/ X X X X

Brown, Mark A. v X X X X
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Executive Council Division jui. Z8 Sept. 15 NOV.'].'I Feb. 9 May 25
Members RP | P&T falm Ky ashville; Tallahassee o
Beach Biscayne NC Petersburg
Brunner, S. Dresden v X X X X
Bruton, Jr., Ed Burt | X X X X X
Bucher, Elaine M. v X X X
Bush, Benjamin B. N
Butters, Sarah S. v X X X X
Buzby-Walt, Anne «/ X X X
Carlisle, David R. v X X X
Caskey, John R. | X X X
Christiansen, Patrick T. N X
Past Chair
Conetta, Tami F. V X X X X
Conner, W. Theodore v X X X X
Cope, Jr., Gerald B. v X X
Cornett, Jane L. V X X X X
Davies, Christopher V X X X X
DeCubellis, Daniel L. vV X X X X
Detzel, Lauren Y. v X X X X X
Diamond, Benjamin F. v X X X
Diamond, Sandra F.
Past Chair v X X a 5
Dollinger, Jeffrey v X X X
Dudley, Frederick R. v X X X
Duvall, IT[, Homer vV X X X X
Eckhard, Rick v X X
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brecutveComnell | K] | ey | aswte | fb0 |
Beach Biscayne NC Petersburg |
Ellison, Jason M. V X X X X X
Emerich, Guy S. v X X X X
Ezell, Brenda B. V X X X X
Falk, Jr, Jack A. l X X X X
Fallon, Cynthia \ X X X X X
Farach, Manuel \/ X X
gtlell;:;):ki, Brian ]., Past \/ X X X X
g?rnandez, Kristopher \/ X X X X
Fields, Alan B. v X X X
Fitzgerald, Jr, John E. V X X X
Fleece, I11, Joseph W. v X X X
Flood, Gerard ]. v X X X
Foreman, Michael L. | X X X X X
Frazier, S. Katherine v X X X X X
Gans, Richard R. v X X X
= [V [ [ |
George, James \ X X X
Godelia, Vinette D. v X X
Goethe, Jeffrey S. v X X X X X
vl B K R
Gonzalez, Aniella \ X X
Graham, Robert M. v X X X X X
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Executive Council Division jul. Z8 Sept. i5 Nov._l 7 Feb. 9 May Z5

Members RP | P&T Bl Key Ashville Tallahassee a3
Beach Biscayne NC Petersburg |

Granet, Lloyd v X X X

Griffin, Linda S. \/ X X X X

Grirr_xsley, John G. Past N X X

Chair

Grossman, Honorable

Melvin B. v X 3

Guttmann, III, Louis B.

Past Chair v X X

Hamrick, Alexander H. v X X X X X

Hancock, Patricia J. v X X

Hart, W.C. v X X X

H , H ble Hugh

D.ayes onorable Hug N X X X

Hayes, Michael Travis | X X X X

Hearn, Steven L. Past

Chair v X & S

Hearne, Frank L. V

Henderson, Jr., Reese J. J X

zenderson, I1I, Thomas N X X X X

;lennessey, [II, William N X X X X

Heron, Lisa Colon v X X

Heuston, Stephen P. V X X X

Hutson, Denise L. v X X X X

Isom, Honorable N

Claudia R.

Isphording, Roger O.

Past Chair v X X i s

Johnson, Amber Jade F. V X X X X X

Jones, Darby v X

Minutes: RPPTL Executive Council 5/25/13

Page 26 of 33
26



Executive Council Division Jul. 28 Sept. 15 Nov._17 Feb. 9 May 25

Members RP | P&T Palm Key fshyille: Tallahassee .
Beach Biscayne NC Petersburg

Jones, Frederick W. v X X X X

Jones, Jennifer W. v X X

Jones, John Arthur Past N X

Chair

Jones, Patricia P.H. v X X X X

Judd, RobertB. | X X

Kalmanson, Stacy O. ‘/ X X X X

Karibjanian, George V X X X

Karr, Mary v X X

Karr, Thomas M. v X X X X

Kayser, Joan B. Past

Chair v X & B %

Kelley, Rohan Past

Chair v X X & & X

Kelley, Sean W. v X X X X X

Kelley, Shane v X X X X X

Kibert, Nicole C. «/ X X X

Kightli , Wilhelmi

F_lg inger, Wilhelmina | x X

King, Robin J. y X X X X

Kinsolving, Ruth

Barnes Past Chair \ B =

Koren, Edward F. Past

Chair v X & &

Korvick, Honorable

Maria M. ‘l X X X X

Kotler, Alan Stephen v X X X

Kromash, Keith S. v X X X X

Kurian, Sanjay V X X X
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Executive Council Division jui. Z8 Sept. i5 Nov._l‘/ Feb. 9 May Z5

Members RP | P&T gl Key dshyille Tallahassee Sl
Beach Biscayne NC Petersburg

Kypreos, Theodore S. V X X X X

LaFemina, Rose \/

Lane, Jr., William R. V X X X

Lange, George \/ X X X X X

Lannon, Patrick J. v X X X

Larson, Roger A. V X X X X

Laughlin, Honorable N

Lauren C.

Law, Lester vV X X X

Leebrick, Brian D. Xl X X X

Lile, Laird A. Past

Chair v X 2 "

Little, IiI, John W. V X

Lucchi, Elisa F. V

Lynch, Kristen M. y X X X

Madorsky, Marsha G. V X X X X

Marger, Bruce Past

Chair \l X &

Marmor, Seth A. V X X X

Marshall, 111, Stewart A. | X X X

Mastin, Deborah

Bovarnick v X X

McCall, Alan K. v X X X

McElroy, IV, Robert Lee V X X X X

Menor, ArthurJ. V X X X

Mezer, Steven H. V X X X X X
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Executive Council Division Jul. 28 Sept. 15 Nov.'17 Feb. 9 May 25

Members RP | P&T L Key Ashville, Tallahassee St.
Beach Biscayne NC Petersburg

Middlebrook, Mark T. ‘/ X X X X X

Miller, Lawrence J. v X X X X

Moran, John C. v X X X X X

Moule, Jr,, Rex E. v X X X

Muir, Honorable

Celeste H. v X X X 0

Murphy, Melissa ]. Past

Chair v X X S

Nash, Charles 1. | X X X X

Neukamm, John B. Past

Chair v X X X X

Nguyen, Hung V. v X X X

Norris, John E. v

Parady, William A. V X X X

Pasem, Navin \/

Payne, L. Howard v X X X X

Pence, Scott P. V X X X

Pepper-Dickinson,

Tasha K. \l X & %

Peterkin, Rachel ‘/

Platt, William R. | X X X

Pleus, Jr., Honorable

Robert J.

Pollack, Anne Q. v X X X X

Polson, Marilyn M. v X X X

Pratt, David <

Price, Pamela O. J X X
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Do ol ] Faim | ey | s, | rebe | "%
Beach Biscayne NC Petersburg |

Sacegh ) X X

Pyle, Michael A. \/ X X X X

Reddin, Michelle A. v

Rendzio, Bryan V X X

Reynolds, Stephen H. Y X X X

Rieman, Alexandra V. V X X X

Robbins, Jr., R.J. V X X X X X

Roberts, 111, Hardy L. | X X X

Robinson, Charles F. | X X X X X

Rojas, Silvia B. J X X X X

Roman, Paul E. v X X X

Russell, Deborah L. V X X X X

Russick, James C. v X X X X X

Rydberg, Marsha G. V X X X X

Sachs, Colleen C. v X

Sasso, Andrew | X X X X X

Sasso, Michael C. v

Sauer, Jeffrey T. v X X X

Schafer, Jr., Honorable N

Walter L.

Schnitker, Clay A. v X X

Schofield, Percy A. v X X X

Scholnik, Barry A. v X
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Executive Council Division Jul. 28 Sept. 15 Nov._17 Feb. 9 May 25
Members RP | P&T Palm Key Ashville, Tallahassee o5
Beach Biscayne NC Petersburg |

Schwartz, Honorable \
Lawrence A.
Schwartz, Robert M. v X X X
Scuderi, Jon v X X X X
Sheets, Sandra G. V X X
Shoter, Neil B. V X X X
Sibblies, Sharaine A. V X X
Silberman, Honorable

. X
Morris
Silberstein, David M. \ X X X
Sklar, William P. V X
Smart, Christopher W. V X X X
Smith, G. Thomas Past
Chair v X a K
Smith, Wilson Past N
Chair
Sobien, Wayne J. v X X X
Sparks, Brian C. Y X X X X
Spurgeon, Susan K. \/ X X X X
St. Arnold, Honorable N
Jack R.
Stafford, Michael P. v X X X X
Staker, Karla J. V X X X
Stern, Robert G. \l X X X
Stone, Adele I. v X X X
Stone, Bruce M. Past N
Chair
Suarez, Honorable
Richard J.
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Executive Council Division Jul. 28 Sept. 15 Nov.-17 Feb. 9 May 25

Members RP | P&T il Key Ashyille Tallahassee o5
Beach Biscayne NC Petersbhurg

Sundberg, Laura K. J X X X X

Swaine, Jack Michael

Past Chair v X s %

Taft, Eleanor W. v X X X

Taylor, Richard W. v X X X X

Tescher, Donald R. V X X X

Thomas, Honorable

Patricia V. v X . 2 3

Thornton, Kenneth E. V X X X

Tobin, Jennifer S. v X X X

Tritt, Jr., Arnold D. ) X

Udick, Arlene C. V X X X

Virgil, Eric \/ X X

Waller, Roland D. Past

Chair v X X X X X

Weintraub, Lee A. vV X X X X X

Wells, Jerry B. \ X X X X X

White, Jr., Richard M. \ X X X X

Whynot, Sancha B. V X X X

Wilder, Charles D. v X X X

Williamson, Julie Ann S. N X

Past Chair

Wohlust, Gary Charles ! X X X X

Wolasky, Marjorie E. ! X X X

Wolf, Jerome L. v X X X

Wright, William Cary v X X X X
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Executive Council Division Jul. 28 Sept. 15 Nov..17 Feb. 9 May 25
Members RP | P&T e ey, ASHEHIE) Tallahassee S8
Beach Biscayne NC Petersburg |

Wright, Thomas D. N X
Young, Gwynne A. X X X
Zikakis, Salome . V X X X X
Zsch_au, Julius J. Past N X X
Chair

Division Jul. 28 Sept. 15 Nov. 17 Feb.9 May 25
RPPTL Fellows Palm Key Ashville, Tallah;lssee St.

RP | P&T | peach Biscayne NC Petersburg |
Hoffman, Brian W. ) X X X X X
Khan, Nishad v X X X
Melanson, Noelle M. X X X X
Rao, Tara X X X X

. Division Jul. 28 Sept. 15 Nov. 17 May 25

zf)ilssll:lltt:rﬁs gl Key ASHylies Talll::ll:z.lzsee S8

RP | P&T | Beach Biscayne NC Petersburg
Adams, Howard Eugene X X
Aubuchon, Josh + X X
Dunbar, Peter M. X X X X X
Edenfield, Martha X X X X
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The Florida Bar
Real Property, Probate & Trust Law Section

Special Thanks to the

GENERAL SPONSORS

Attorneys’ Title Fund Services, LLC - Ted Conner
Overall Sponsors - Legislative Update & Convention & Spouse Breakfast

BMO Private Bank - Joan Kayser
Probate Roundtable

Fidelity National Title Group - Pat Hancock
Real Property Roundtable

First American Title Insurance Company - Alan McCall
Friday Night Dinner

JP Morgan - Carlos Batlle / Alyssa Feder
Thursday Night Reception

Management Planning, Inc. - Roy Meyers / Joe Gitto
Thursday Lunch

Old Republic National Title Insurance Company - Jim Russick
Thursday Night Reception

Regions Private Wealth Management - Margaret Paimer
Friday Night Dinner

SRR (Stout Risius Ross Inc.) - Garry Marshall
Probate Roundtable

SunTrust Bank - Debbie Smith Johnson
Saturday Night Reception and Dinner

The Florida Bar Foundation - Jane Curran
Saturday Lunch

U.S. Trust - Stacey Cole
Saturday Lunch

Wells Fargo Private Bank - Mark Middlebrook / George Lange / Alex Hamrick
Friday Night Reception



The Florida Bar
Real Property, Probate & Trust Law Section

Special Thanks to the

FRIENDS OF THE SECTION

BB&T Bank - Rob Frye

Business Valuation Analysts, LLC - Tim Bronza

Guardian Trust - Ashley Gonnelli

Iberia Wealth Advisors

Wright Private Asset Management, LLC - Diane Timpany
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The Florida Bar
Real Property, Probate & Trust Law Section

Special Thanks to the

COMMITTEE SPONSORS

Attorneys’ Title Fund Services, LLC — Ted Conner
Commercial Real Estate Committee

BNY Mellon Wealth Management — Joan Crain
IRA, Insurance & Employee Benefits Committee
&

Probate Law & Procedure Committee

Business Valuation Analysts — Tim Bronza
Trust Law Committee

Coral Gables Trust — John Harris
Probate and Trust Litigation Committee

First American Title Insurance Company — Alan McCall
Condominium & Planned Development Committee

First American Title Insurance Company — Wayne Sobien
Real Estate Structures and Taxation Committee

Guardian Trust — Ashley Gonnelli
Guardianship, Power of Attorney & Advance Directives Committee

Key Private Bank — Kathleen A. Saigh
Assel Protection Committee

Management Planning, Inc. — Roy Meyers / Joe Gitto
Estate & Trust Tax Planning Committee

Northern Trust — Breft Rees
Trust Law Committee

Nuview IRA, Inc, — Glen Mathers
IRA, Insurance & Employee Benefits Commiltee
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RPPTL 2013 - 2014

Executive Council Meeting Schedule

Date

Peqqy Rolando’s YEAR

Location

July 24 - 28, 2013

September 18 — 22, 2013

November 20 — 24, 2013

February 6 — 9, 2014

May 29 — June 1, 2014

Executive Council Meeting & Legislative Update
The Breakers

Palm Beach, Florida

Reservation Phone # 888-211-1669
www.thebreakers.com

Room Rate: $206.00

Cut-off Date: June 24, 2013

Executive Council Meeting/Out of State
Four Seasons Hotel Ritz Lisbon

Lisbon, Portugal

Phone # 351 (21)381-1400
www.fourseasons.com/lisbon/

Room Rate: 245 Euros

Cut-off Date: August 28, 2013

Executive Council Meeting

Ritz Carlton Sarasota

Sarasota, Florida

Reservation Phone # 800-241-3333
http://www.ritzcarlton.com/sarasota
Room Rate: $205.00

Cut-off Date: October 21, 2013

Executive Council Meeting

Ritz Carlton Amelia Island

Amelia Island, Florida

Reservation Phone # 800-241-3333
http://www.ritzcalton.com/amelia
Room Rate: $199.00

Cut-off Date: January 6, 2014

Executive Council Meeting / RPPTL Convention
South Seas Island Resort

Captiva, Florida

hitp://www.southseas.com

Reservation Phone # 877-597-9696

Room Rate $165.00

Cut-off Date: May 7, 2014
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RPPTL 2014 - 2015

Executive Council Meeting Schedule

Date

Mike Dribin’s YEAR

Location

July 31 — August 3, 2014

September 18 — 21, 2014

November 13 — 16, 2014

March 19 - 22, 2015

June 4 -7, 2015

Executive Council Meeting & Legislative Update
The Breakers

Palm Beach, Florida

Reservation Phone # 561-655-6611
www.thebreakers.com

Room Rate: $206

Cut-off Date: June 30, 2014

Executive Council Meeting/Out of State
Sofitel Chicago Water Tower

Chicago, lllinois

Reservation Phone # 877-813-7700
www.sofitel.com

Room Rate: $255

Cut-off Date: August 31, 2014

Executive Council Meeting
Waldorf Astoria Naples

Naples, Florida

Reservation Phone # 800-548-8690
http://www.hilton.com

Room Rate: $179

Cut-off Date: October 23, 2014

Executive Council Meeting

Ritz Carlton Grande Lakes
Orlando, Florida

Reservation Phone # 800-241-3333
http://www.ritzcalton.com

Room Rate: $269

Cut-off Date: February 27, 2015

Executive Council Meeting / RPPTL Convention
Fontainebleau Florida Hotel

Miami Beach, Florida

Reservation Phone # 800-548-8886

Room Rate $239

Cut-off Date; May 13, 2015
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RPPTL FINANCIAL SUMMARY
2012 — 2013 (July 1- June 30"

Revenue: $ 816,421
Expenses: $ 794,084
Net: $ 22,337
Begqinning Fund Balance (7-1-12) RPPTL CLE
$ 843,909 RPPTL YTD Actual CLE Revenue

$141,983
YTD Fund Balance (6-30-13)

RPPTL Budgeted CLE Revenue
$ 816,505 $244,500

! This report is based on the tentative unaudited detail statement of operations dated 7/1/2013.
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RPPTL Financial Summary from Separate Budgets

2012 — 2013 [July 1 - June 30']
YEAR TO DATE REPORT

General Budget

Revenue: $ 816,421
Expenses: $ 768,790
[Net: $ 22,337

Legislative Update

Revenue: $ 53,764
Expenses: $ 95,127
[Net: ($41,363)
Convention

Revenue: $ 37,501
Expenses: $140,330
[Net: ($102,823)

Miscellaneous Section Service Courses

Revenue: $ 345

Expenses: $ 4

[Net: $ 341

Roll-up Summary (Total)

Revenue: $ 940,761

Expenses: $ 1,050,227

|Net OEerations: s$ 109,466! I
Reserve (Fund Balance): $ 843,909

GRAND TOTAL $ 734,443

1 This report is based on the tentative unaudited detail statement of operations dated 7/1/2013.

43



144

310-° dUeULH 91e153 |B9Y P10Z 'S Ydiey
edwe] meq mu,mno_n_ 10z ‘g2 Alenugaq
opuelQ MIIAIY uoliesia) Apadoud |eay ¥102 ‘22 - Tz Adenige4
ID-° pe31S3WOH 4O 3|BS UD S133Ul0d |BINIeld £10¢ ‘6T Alenugag
puels| eljwy Sunaa (19UN0) aAINIAXT ¥102 ‘6-9 Aeniga4
I10-3 jueua] - piojpue’] 107 ‘G AMenige4
edwe] JUBWWIBAA0D /SN €107 ‘T€ Adenuer
310-9 8uluue|d xe] pu3j-leaj €102 ‘v Jaqwadag
eloseles Sunaa |1uno) aAINdaX] €T0T ‘vT-TZ JaquIaAoN
-2 splepueis 33l €707 ‘9 JaquianoN
edwe) 1snJj puei €102 ‘0€ 1990120
edwe) SYI9/wyI/xe]l mwmu,mm €10 ‘8T 199010
edwe] uonedn Auadoud |eay €107 ‘¥ 42490100
- SIItAR U1 sAaulony 01 syID €107 ‘7 41290320
uogsi Sunsa 1PUNo) AAINIBX] €102 ‘¢2Z-8T Jaquaidas

| SUOISIADId
s SHEiS3 [Py [eR/auie) 10BJIU0D UOWIWOD J3Y1Q pue ,23e|dI3)log, JO m_twL ayl ET0Z T Jaquiaadag
310-9 soxe] asoyl NIYL €T0¢ ‘TZ 3sn8ny
yoeag wied 91epdn aA1eIsI3a7 pue SuIsIN [19UNDD 3AIINIEX] £10¢ ‘8¢-vZ AInf
ltey) weidosg uolle’ol aaIwwo) 93)1WLWO0) /IBUIWSS JO DML aeq




97

swei3oud (suoyda|al pue 191ndwoOI UO JUI04JMOd) I1D-8 «+—

sweiJoud (ddua134u02 10 Aep ||ny) uostad-uy «—

sa|deN IUBIRUO)) JBDIYQ IshuL-A3ulony 10T ‘ST dunr
eannde) JBUIWSS UOIJUSAUO) ¥10Z ‘0t AeIN
eande) Sunaa [1PUN0) BAIINIBXT $10Z ‘T 2unf-6Z Aey
epuo|4 yinos wnisoduwlAg uoiiesii 21els3 pue isniy ¥10C ‘9T AeIN
1109 adueInsu| 102 ‘v1 AeW

edwe] L aIPig 10T ‘ST ludy

pauue|d pue wnuiwuopuo)

BpLIOJ4 YINos 91153 (ERY [E12IAWWO) #102 ‘TT |udy
opuel0 M3IABY UONRIYILIDD ISNIL PUE SI[IM ¥10Z ‘S - ¥ |udy
10-2 8ujuue|d 33153 |eNSIQ #7102 ‘C |udy
opuelip MIASY UOIIBIYIHI) MeT UoI1INIISU0) Y107 ‘22 - 0T Ydien
opuelQ 91N1{1SUj MET UoIldNJIISU0) $T10C ~NN - 0T Yateln




L EGISLATIVE POSITION GOVERNMENTAL AFFAIRS OFFICE
REQUEST FORM Date Form Received

GENERAL INFORMATION i

Submitted By Richard R. Gans, Chair, Ad Hoc Committee on Treatment of Life Insurance Payable
to Revocable Trust

Address 1515 Ringling Blvd., Tenth Floor, Sarasota, FL 34236
Telephone: {941) 957-1900

Position Type Ad Hoc Committee on Treatment of Life Insurance Payable to Revocabie Trust of the
Real Property Probate and Trust Law Section of the Florida Bar

CONTACTS |

Board & Legislation

Committee Appearance Richard R. Gans, Ad Hoc Committee on Treatment of Life Insurance
Payable to Revocable Trust, Chair, Fergeson Skipper Shaw Keyser
Baron & Tirabassi, 1515 Ringling Blvd., Tenth Floor, Sarasota, FL 34236
Telephone: {941) 957-1900
William T. Hennessey, Gunster, Yoakley & Stewart P.A., 777 South
Flagler Drive, Suite 500 East, West Paim Beach, FL, Telephone: (561)
650-0663
Peter M. Dunbar, Pennington, Moore, Wilkinson, Bell & Dunbar, P.O-
Box 10085, Tallahassee, FL 32302-2095 (850) 222-3533
Martha J. Edenfield, Pennington, Moore, Wilkinson, Bell & Dunbar,

P.O. Box 10085, Tallahassee, FL 32302-2095 (850) 222-3533
Appearances

before Legislators

Meetings with
Legislators/staff

PROPOSED ADVOCACY |

All types of partisan advocacy or nonpartisan technical assistance should be presented to the Board
of Governors via this request form. All proposed legislation that has not been filed as a bill or a
proposed committee bill (PCB) should be attached to this request in legislative format - Standing
Board Policy 2.20(c). Contact the Governmental Affairs office with questions.

If Applicable,
List The Following N/A

(Bill or PCB #) (Bill or PCB Sponsor)

indicate Position  Support [X] Oppose [ ] Technical [ Other |
Assistance

Proposed Wording of Position for Official Publication:

{Support amendments to F.S. 733.808(4) and F.S. 736.05053(1) to provide that a waiver of the protection from
[creditors’ claims afforded to certain death benefits payable to trusts must be clear and specific, and that a general
“pay all claims from the assets of my revocable trust’-type waiver is insufficient to waive the statutory protections. \

Request Form
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Page 2 of 2

Reasons For Proposed Advocacy:

The proposed legislation is in response to the decision of the First District Court of Appeals in Morey v. Everbank
and Air Craun, Inc. 93 So. 2d 482 (Fla. 1 Dist. Ct. App 2012). The Morey decision stands for the proposition that if
the insured/settlor's revocable trust contains a general provision directing the trustee to fulfill its statutory
responsibility under F.S. 736.05053(1) to pay claims of the decedent's creditors properly filed in the decedent’s
estate, it will be treated as if the insured/settlor named his personal representative a beneficiary of any life
insurance proceeds or other death benefits payable to such trustee. Proceeds of insurance on a decedent’s life
are (unless paid to the decedent's probate estate) exempt from the claims of the insured’s creditors. See F S.
222.13(1). Waivers of statutory exemptions should be clear, and should not be inferred from general language.
The proposed amendments are to clarify that the exemption from creditors’ claims on fife insurance proceeds or
other death benefits payable to a trustee of the insured/settior's revocable trust will be maintained under F.S.
733.808(4) unless the insured/settior clearly and specifically waives the exemption by beneficiary designation or
an express provision waiving such exemption in the trust instrument or will pursuant to which any such trust is
created.

PRIOR POSITIONS TAKEN ON THIS ISSUE |

Please indicate any prior Bar or section positions on this issue to include opposing positions. Contact
the Governmental Affairs office if assistance is needed in completing this portion of the request form.

Most Recent Position None known

(Indicate Bar or Name Section) (Support or Oppose) (Date)
Others
(May attach list if
more than one )

(Indicate Bar or Name Section) (Support or Oppose) (Date)

REFERRALS TO OTHER SECTIONS, COMMITTEES OR LEGAL ORGANIZATIONS

The Legistation Committee and Board of Governors do not typically consider requests for action on a
legislative position in the absence of responses from all potentially affected Bar groups or legal
organizations - Standing Board Policy 9.50(c). Please include all responses with this request form.
Referrals

The Fiorida Bankers Association

{Name of Group or Organization) (Support, Oppose ar No Position)
The Business Law Section of The Florida Bar

(Name of Group or Organization) (Support, Oppose or No Position)
(Name of Group or Organization) (Support, Oppose or No Position)

Please submit completed Legislative Position Request Form, along with attachments, to the
Governmental Affairs Office of The Florida Bar. Upon receipt, staff will further coordinate the
scheduling for final Bar action of your request which usually involves separate appearances
before the Legislation Committee and the Board of Governors unless otherwise advised. For
information or assistance, please telephone (850) 561-5662 or 800-342-8060, extension 5662.

465670900012-FL BAR COMM AD.
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Real Property, Probate and Trust Law Section of The Fiorida Bar
White Paper on
Proposed Revisions to Section 733.808(4) and Section 736.05053(1), Fiorida Statutes
I. SUMMARY

The proposed legislation is in response to the court opinion in Morey v. Everbank, 93 So. 3d 482
(Fla. ist DCA 2012y (“Morey™). The proposed revisions to Sections 733.808(4) and
736.05053(1), Florida Statutes, are intended to be clarifying in nature and should apply
retroactively. Life insurance procseds are generally exempt from administration expenses and
creditor claims under Sections 222.13 and 733.808. Florida Statutes. The proposed revisions
clarify the circumstances under which this exemption is waived by the insured: In the case of
insurance proceeds paid to a trustee of a revocable trust, the exemption is waived only if the trust
instrument expressly provides that Section 733.808(4), Florida Statutes, does not apply.

If. CURRENT SITUATION

A. Statutory Backeround

Life insurance proceeds are generally exempt from administration expenses and the claims of
creditors pursuant to Section 222.13(1), Florida Statutes. However, the exemption is lost if the
insurance proceeds are paid fo the insured or the insured’s estate. Section 222.13(1), Florida
Statutes, provides, in relevant part:

. whenever the insurance, by designation or otherwise, is
payable to the insured or to the insured's estate or io his or her
executors, adminisirators, or assigns, the insurance proceeds shall
become a part of the insured’s estate for all purposes and shall be
administered by the personal representative of the estate of the
insured in accordance with the probate laws of the state in like
manner as other assets of the insured’s estate. (emphasis added)

Section 733.808(1), Florida Statutes (titled “Death benefits; dispasition of proceeds™) provides
that death benefits of any kind, including life insurance proceeds, may be made payable to the
trustee of an inter vivos trust. (While Section 733.808 applies to many types of death benefits,
this discussion and the terminology used in this discussion are focused only on life insurance
proceeds.) If the insurance proceeds are paid to a trustee of a trust, the statute provides that the
insurance proceeds “shall be held and disposed of in accordance with the terms of the trust . . .»
Section 733.808(2) provides for similar rules for insurance proceeds made payable to the trustee
named in a last will that is admitted to probate.

Section 733.808(3), Florida Statutes, provides that if no trustee makes z valid claim for the
insurance proceeds within 6 months, or if satisfactory evidence is furnished that there is no
trustee to receive the proceeds, the insurance company shall pay the insurance proceeds to the
“personal representative of the person making the designation, unless otherwise provided by an
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agreement” between the insurance company and the insured (i.c., the alternative beneficiary on
the designation form or a default beneficiary set forth in the insurance contract).

Section 733.808(4), Florida Statutes, provides that insurance proceeds paid to the trustee or to a
default or alternate designee, other than the insured’s estate, are not subject 1o the claims of
creditors or other expenses. Section 733.808(4) provides:

Death benefits payable as provided in subsection (I). subsection
(2), or subsection (3), unless paid io a personal representative
under the provisions of subsection (3), shall not be deemed 1o be
part of the decedent’s estate, and shall not be subject to any
obligation to pay the expenses aof the administration and
obligations of the decedent’s estare or for contribution required
from a trust under s. 733.607(2) to any greater extent than if the
proceeds were payable directly to the beneficiaries named in the
trust. (emphasis added)

B. Morey

In Morey, the insured designated his revocable trust as the beneficiary of a life insurance policy.
Afier the insured’s death, the trustee filed a petition requesting a court determination that life
insurance proceeds payable to the trust were exempt from all “death obligations™ and, therefore,
unavaiiable to the estate or the estate’s creditors.

The trust instrument in Morey directed the trustee to pay to the personal representative such
amounts certified by the personal representative to be required to pay the settlor’s “death
obligations,” including estate administration expenses, all the settlor’s enforceable debts, and all
estate taxes. Jd. at 484-85 (quoting Article V of the frust instrument}.

The court focused on the language in Section 733.808(1), Fiorida Statutes, which provides that
life insurance proceeds paid to a trustee “shall be held and disposed of by the trustee in
accordance with the terms of the trust ...” The court concluded that the language of the trust
together with the entire structure of the trust evidenced an “apparent intent and practical result”
that would be the same if the life insurance proceeds were paid directly to the estate. /d. at 487.
The court ruled that the settlor waived the statutory exemption In Section 222.13, Florida
Statutes. /d. at 487.

The holding in Morey is contrary to the generally accepted interpretations of Sections 222.13(1)
and 733.808(4). The generally accepted interpretations of these sections is that insurance
proceeds payable to a trustee of a revocable trust are entitled to the statutory exemption from the
claims of the creditors of the insured’s estate, notwithstanding any provision in the trust
instrument directing the trustee to use trust assets to pay estate administration expenses or satisfy
the claims of the creditors.

There is particular concern that the holding in Morey will be interpreted too broadly, and that the
case will be construed to erode the long-standing (and until this case unchallenged)

o

49



understanding that Section 733.808(4) meant what it said, and that proceeds of insurance payable
to a trust established by the insured are exempt from creditors claims.

HI. EFFECT OF PROPOSED CHANGES GENERALLY

The effect of the legislative proposal is to ciarify that a waiver of the statutory exemption from
creditor’s claims applicable to insurance proceeds paid to a trust established by the insured must
be explicit. The watver of the exemption cannot be inferred from general “pay all my debts™-
type language in a frust instrument.

IV. ANAELYSIS OF PROPOSED REVISIONS

The subcommittee suggests that the underlined language be added to Section 733.808(4), Florida
Statutes, as follows:

Unless the trust agreement. declaration of trust or will expressly
provides that this subsection does not apply, death benefits payabie
as provided in subsection (1), subsection (2), or subsection (3),
uniess paid to a personal representative under the provisions of
subsection (3}, shall not be deemed to be part of the decedent’s
estate, and shall not be subject to any obligation to pay the
expenses of the administration and obligations of the decedent’s
estate or for contribution required from a trust under s. 733.607(2)
to any greater extent than if the proceeds were payable directly to
the beneficiaries named in the trust.

The proposed language clarifies that a general “pay all my debts™-type provision in a trust
instrument does not waive the statutory exemption from creditor claims for insurance proceeds
peid to a trustee. The proposed language prevents an unintentional waiver by providing that the
statutory exemption may only be waived with trust Janguage that specifically refers to Section
733.808(4), Florida Statutes.

Further, here are the subcommittee’s proposed revisions to Section 736.05053(1):

. The interests of all beneficiaries of such a trust are subject to
the provisions of this subsection; however, the payments must be
made from assets, property, or the proceeds of assets or property
that are included in the settlor’s gross estate for federal estate tax

purposes. and mav_not be made from, ether—thas (a) asseis
proscribed in s. 733.707(3), and (b) death benefits pavable as

provided in subsection (1). subsection (2) or subsection (3) of s.
733.808. unless the trust instrument expressiv directs that s.

733.808(4) does not apply %hai—afe-meklded—m—:ha—seﬁier—s—g:ess
estateforfaderal-estate-tax-purpeses,
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The proposed revisions insure that a trustee, in fulfilling its fiduciary responsibility to pay to the
personal representative expenses of administration and obligations of the settlor’s estate as
provided in Section 736.05053, Florida Statutes, cannot use death benefits described In
733.808(1), (2), or (3), unless the settlor specifically waived the prohibition of the use of such
benefits in accordance with 733.808(4). Here again, if the settlor wishes to waive the exemption,
the waiver must be specific. A general “pay all my debts”-type waiver is not sufficient.

The legisiative proposal is clarifying in nature and should apply retroactively. Before Morey,
few thought that insurance proceeds to the insured’s revocable trust would expose the proceeds
of insurance to creditor claims. Practitioners thought that Section 733.808(4), Florida Statutes,
meant what it plainly said. Because the proposal is remedial, and clarifies and ampiifies existing
law, it has a retroactive effect, and will apply to all situations regardless of the date of the
decedent’s death.

V. IMPACT ON STATE AND LOCAL GOVERNMENTS

None apparent.

Vi. DIRECT IMPACT ON PRIVATE SECTOR

The enactment of the legislative proposal will benefit the private sector by making certain
litigation unnecessary in the wake of clarification of the issues addressed by the proposal.

VIl. CONSTITUTIONAL ISSUES

None apparent.

VIil. OTHER INTERESTED PARTIES

The Florida Bankers Association

The Business Law Section of The Fiorida Bar

5617999.00012-FL. BAR COMM AD
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A bill to be entitled *Waiver of Exemption Applicable to Death Bensfits”.

An act modifying s. 733.808 and 736.05053 relating to the waiver of the exemption of creditors’
claims to certain death benefits.

Section 1. Section 733.808 (4) is amended to read:

733.808 Death benefits; disposition of proceeds.-

(1) Death benefits of any kind, inciuding, but not limited to, proceeds of:

(a) An individual life insurance policy;

(b) A group life insurance policy;

(c) A benefit pian as defined by s. 710.102;

(d) An annuity or endowment contract; and

(&) A health or accident poliicy,
may be made payable to the trustee under a trust agreement or declaration of trust in existence at the
time of the death of the insured, employee, or annuitant or the owner of or participant in the benefit plan.
The death benefits shall be held and disposed of by the trustee in accordance with the terms of the trust
as-they-appear-in writing- on the-date-of-the—death-of -the-insured,—employee; -annuitant; -owner; or
participant. 1t shall not be necessary to the validity of the trust agreement or declaration of trust, whether
revocable or irrevocable, that it have a trust corpus other than the right of the trustee to receive death
benefits.

(2) Death benefits of any kind, including, but not limited to, proceeds of:

{a) Anindividual life insurance policy:

(b) A group life insurance policy;

(c) A benefit plan as defined in s. 710.102;

{d) an annuity or endowment contract; and

{e) A health or accident policy,
may be made payable to the trustee named, or to be named, in a written instrument that is admitted to
probate as the last will of the insured, the owner of the policy, the employee, owner, or participant
coverad by the plan or contract, or any other person, whether or not the will is in existence at the time of

designation. Upon the admission of the will to probate, the death benefits shall be paid to the trustee, to

DM214351623.3
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be held, administered, and disposed of in accordance with the terms of the trust or trusts created by the
will.

(3) In the event no trustee makes proper claim o the proceeds from the insurance company or
other obligor within a period of 6 months after the date of the death of the insured, employee, annuitant,
owner, of participant, or if satisfactory evidence is furnished to the insurance company or obligor within
that period that there is, or will be, no trustee to receive the proceeds, payment shall be made by the
insurance company or obligor to the personal representative of the person making the designation, unless
otherwise provided by agreement with the insurer or obligor during the lifetime of the insured, employee,
annuitant, owner, or participant.

{4) Unless the trust agreement, declaration of trust or will expressly provides that this subsection

does not apply. death benefits payable as provided in subsection (1), subsection (2), or subsection (3).

unless paid to a personal representative under the provisions of subsection (3), shall not be deemed to be
part of the decedent's estate, and shall not be subject to any obligation to pay the expenses of the
administration and obligations of the decedent's estate or for contribution required from a trust under s.
733.607(2) to any greater extent than if the proceeds were payable directly to the beneficiaries hamed in
the trust.

(5) The death benefits held in trust may be commingled with any other assets that may properly
come into the frust.

(6) This section does not affect the validity of any designation of a beneficiary of proceeds
previously made that designates as beneficiary the trustee of any trust established under a trust
agreement or declaration of trust or by will.

Section 2. Section 736.05053(1) is amended to read:

736.05053 Trustee's duty to pay expenses and obligations of settlor’s estate.-

(1) A trustee of a trust described in s. 733.707(3) shall pay to the personal representative of a
settior's estate any amounts that the personal representative certifies in writing to the trustee are required
to pay the expenses of the administration and obligations of the settlor's estate. Payments made by a
trustee, unless otherwise provided in the trust instrument, must be charged as expenses of the trust

without a contribution from anyone. The interests of all beneficiaries of such a trust are subject fo the

[

DM2W331623.3
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provisions of this subsection; however the payments must be made from assets, property, or the

proceeds of the assets or property that are included in the settlor's aross estate for fedsral estate tax

purposes. and may not be made from, stherthan (a) assets proscribed in . 733.707(3), and (b) death

benefits pavable as provided in subsection (1), subsection (2) or subsection (3) of s. 733.808. unless the

trust instrument expressly directs that s. 733.808(4) does not apply that-are-included-in-the-seltlers-gress
sstate-for-federal-estatetax-purposes.

{2} Unless a settlor provides by will, or designates in a trust described in s. 733.707(3) funds or
property passing under the trust to be used as designated, the expanses of the administration and
obligations or the settior's estate must be paid from the trust in the following order:

(a) Property of the residue of the trust remaining after all distributions that are to be satisfied by
reference to a specific property or type of property, fund, or sum.

(b} Property that is not to be distributed from specified or identified property or a specified or
identified item of property.

(c) Property that is to be distributed from specified or identified property or a specified or
identified item of property. —~— ~

(3) Trust distributions that are to be satisfied from specified or identified property must be
classed as distributions to be satisfied from the general assets of the trust and not otherwise disposed of
in the trust instrument on the failure or insufficiency of funds or property from which payment should be
made, to the extent of the insufficiency. Trust distributions given for valuable consideration abate with
other distributions of the same class only to the extent of the excess over the value of the consideration
until alt others of the same class are exhausted. Except as provided in this section, trust distributions
abate equally and ratably and without preference or priority between real and personal property. When a
specified or identified item of property that has been designated for distribution in the trust instrument or
that is charged with a distribution is sold or taken by the irustee, other beneficiaries shall contribute
according to their respective interests fo the beneficiary whose property has been sold or take. Before
distribution, the trusiee shall determine the amounts of the respective contributions and such amounts

must be paid or withheld before distribution is made.

DM2V4331623 3
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(4) The trustee shall pay the expenses of trust administration, including compensation of trustees
and attorneys of the trustees, before and in preference to the expenses of the administration and
obligations of the seftlor's estate.

(5) Nonresiduary trust dispositions shall abate pro rata with nonresiduary devises pursuant to the
priorities specified in this section and s. 733.805, determined as if the beneficiaries of the will and trust,
other than the estate or trust itself, were taking under a common instrument.

Section 3. This act is intended to clarify existing law, is remedial in nature, and has retroactive

application without regard to the date of the settior's or decedent's death.

4679645.00012-FL BAR COMM AD
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LEGISLATIVE POSITION GOVERNMENTAL AFFAIRS OFFICE
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Real Property, Probate and Trust Law Seection of the Florida Bar
White Paper on Proposed Family Trust Companies Act

New Florida Statutes Chapter 659

L SUMMARY

This jegislation authorizes families to form and operate licensed family trust companies
(*Licensed FTCs"), unlicensed family trust companies (“unlicensed FTCs™), and foreign licensed
family trust companies (“Foreign Licensed FTCs™). At least 14 other states currently have
statutes governing the organization and operation of family trust companies ("FTCs™). The
Florida Statutes currently do not expressiy authorize families to establish their own FTCs.

In general. a FTC is an entity which provides trust services similar to those that can be
provided by an individual or financial institution (i.e.. a bank or a public trust company). This
includes serving as a trustee of trusts held for the benefit of the family members. as well as
providing other fiduciary. investment advisory. wealth management. and administrative services
to the family. A Florida FTC must be owned exclusivelv by family members and may not
provide fiduciary services to the public.

I1. PURPOSE BEHIND LEGISEATION

Reasons for a Family to Form a FTC
A Family may wish to form a FTC because:

1. The family needs an independent trustee and the traditional trustee options (e.g.. & trust
company which serves the public or an individual trustee) do not sutt the family's
circumstances.

2. A FTC focused on the family's circumstances may be better suited to handle specialized
assets, such as agricultural properties, family-owned businesses. or alternative
investments. including, but not Jimited to, private equity or venture capital investments.

3. FTCs can provide heightened responsiveness and fiexibility for a family. including

allowing the family to select separate investment managers for specific asset classes.
4. FTCs foster consolidation of investuments and family office marters.
FTCs can promote non-family financial objectives. including family succession planoing
and wealth education for vounger generations,
6. FTCs can provide an entrepreneurial mindset 1o the management of the family's

th

investments.
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7. The family may desire 10 avoid being subjected 10 supervision by the Federal Securities
and Exchange Commission (“SEC”). by instead subjecting its trust company (o
supervision by the Florida Office of Financial Regutation ("OFR™},

Choosing between a Licensed FTC and an unlicensed FTC

A family would likely choose to form a Licensed FTC in the event they plan to provide
trust or fiduciary services to a large family or two families. desired 10 avoid SEC regulation or
are of the opinion that a Licensed FTC provides greater transfer tax "protection™ 1o the patriarch
or matriarch. Alse. as the scope of its operations expands. a family with an unlicensed FTC may
choose to convert it to a Licensed FTC. Currently. families who reside in states which subject
rusts to state income fax are forming and operating regulated FTCs in tax friendly jurisdictions
in order to avoid state income taxation. Using a Licensed FTC provides a strong nexus to the
state which regulates the FTC and should strengthen the case that the frust (and perpetuity) Jaw
of that state governs trust adminisiration.

A family interested in forming an unlicensed FTC might be one who perhaps recenthy
experienced an increase in liquidity (due to the sale of a family business or an IPC) and would
like to establish a more formal framework for managing family wealth for current and
succeeding generations. Traditional trustee options do not suit the family's circumstances. These
families may consider it unnecessary 1o have their family tust affairs supervised by a state
regulator. This may be more likely for a close knit family, serving a limited number of family
members. In addition. an unlicensed FTC can delegate its investment functions to an investment
agent. thereby avoiding having to register with the SEC as an investment adviser.

Benefits of Multiple Familv FTCs

This legislation authorizes up 0 two families to together form one Licensed FTC. The
purposes for alowing two families to form one Licensed FTC include:

e  Many families own interests in closelv-held businesses with other familizs. For instance.
a Florida developer, agriculture business or biotech company may be privately owned by
wo famnilies. with perhaps this ownership structure being in place for many decades. For
the reasons identified above. these families may desire to extend their business
arrangement into a Licensed FTC.

s |1 likely is more cost effective for two families to combine their resources to form and
operate one Licensed FTC.

No more than one family may form an unlicensed FTC.

White Paper. Florida Statutes Chapter 659 =
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Direct Economic Impact or Private Sector

Absent this legistation. Florida families are likely to establish trust companies in one of
the other states which has legislation authorizing families to establish their own trust company.
This legislarion will allow such families to establish their Licensed FTC or unlicensed FTC in
Florida or operate & FTC. which is organized in another state. in Florida. In addition. it is
expected that as a result of this legisfation. families who are not located in Florida may select
Florida as the jurisdiction to estabiish their Licensed FTC or unlicensed FTCs. This legisiation
will help 1o improve the State's stats as one of the most desired jurisdictions for establishing and
administering trusts.

This Jegislation should therefore be beneficial to the State’s economy. Other states have
enacted or updated their FTC statutes in an effort to atiract and retain good, high-paying jobs in
the financial services and fegal industries and to encourage family-run businesses locate In
their states. Additional states are considering such legisiation.

Fiscal Impact on State and Local Governments

Adoption of this legislative proposal by the Florida Legislature should not have a fiscal
irapact on state and local governments; rather. it should be revenue neutral. The OFR would
regulate the FTCs established and operated under this legislation. The application fees for
establishing FTCs and the annual certification and other fees are anticipated to offset OFR's costs
in regulating F1Cs.

Constitutional Issues

The legislative proposal does not violate any of the provisions of the Constitution of the
State of Florida or of the United States Constitution.

Other Interested Parties

Other groups which may have an interest in the legisiative proposal include the Trust
Division of the Florida Bankers Association, the Tax Section of The Florida Bar. the Business
Law Section of the Florida Bar and The Florida Institute of Certified Public Accountants.

IRS Notice 2008-63

Over the vears the IRS has issued several private letter rulings to taxpayers on the federal
tax consequences of using a FTC io administer family wusts. In 2008. the IRS issued Notice
2008-63. which sets forth the contents of a proposed revenue ruling describing the 1ax
ramifications of using an FTC to administer a family’s irrevocable trusts. The Nortice contains
suggested discretionary distribution commitiee provisions and other restrictions the use of which
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are designed to avoid adverse federal tax consequences. To date the Notice has not been
converted Into a proposed revenue ruling.

The proposed FTC legisiation does not contain the discretionary distribution commitee
provisions and other restrictions which are set forth in IRS Natice 2008-63. Such provisions are
not inserted because the Notice has not been issued as a final IRS revenue ruling. Currently. the
authors are unaware of any states with FTC legistation which have inserted the IRS Notice 2008-
63 discretionary distribution committee provisions and its other restrictions into their statuies. It
may be best if such restrictions are not in the legislation. but instead inserted in the individual
FTC's governing documenis. If enacted. it is important to note that the families forming FTCs
should seek counsel from tax professionals in determining the tax ramifications with establishing
FTCs.

L EXAMPLE

Maria Montanez is a successful businesswoman whoe owns and operates multiple
successful family run businesses located in the northeastern United States. Her family office has
50 employees, including certified public accountants and in-house attorneys. Maria is interested
in relocating her family office to Florida. She is currently in the process of transferring
ownership. operation and control of her family businesses to her children. grandchildren. and
other kev (non-family) emplovees, Many of her children and ¢randchildren reside in Florida and
over the last several years Maria has spent her winter months in Florida. Interests in her fanmijy
businesses are owned by trusts which Maria established for her children and grandchildren.
Maria is interested in forming a Florida family trust company for the following reasons:

b, She would iike to change the situs of her trusts to Florida. since Florida does not subject
rusts to income tax.

For personal liability reasons. the key employees serving as wustees of her various family
trusts would prefer to serve as officers and directors of the family trust company. which

I

would in turn serve as trustee of the various family trusts.

‘a2

Most. and in some instances all. of the assets of the family trusts are comprised of
ownership interests in the family businesses and Maria believes that a family wust
company has more flexibility 1o retain and manage these family business interests (as
compared to a public trust company),

4. She would like her children to become more involved in administering the trusts and
believes the family trust company format provides a greater opportunitv to train and
mvolve her children and grandchildren in administering the family assets.

5. She is hoping that implementing a ticensed Florida family wust company will exempt her
family office from having to register as an “investment advisor” with the SEC.
White Paper, Florida Statutes Chapter 659 4

62



IV. SECTION-BY-SECTION ANALYSIS OF CHAPTER 639

Section 659.02(
Section 639.020 contains definitions for words and terms used throughout chapter 639.

Section 639.020(1) defines “Applicant.” An Applicant is the corporation or limited liability
company on behalf of which the authorization to operate as a FTC is submitted.

Section 639.020(2) defines “Authorized Representative.” An Authorized Representative is an
officer or director of the FTC if the FTC is a corporation or is a manager or member of the FTC
if the FTC 15 a limited liability company.

Section 659.020(3) defines “Certificate of Authority.” A Certificate of Authority is the
document issued by OFR evidencing the authority to operate as a licensed FTC.

Section 659.020(4) defines “Collateral Kinship.” Collateral Kinship is a non-lineal relationship
that stems from a common ancestor.

Section 639.020(3) defines ~“Designated Relative.” A Designated Relative is the person
designated in the Certificate of Authority or in the annual certification. The Designated Relative
can be living or deceased. It is the person against whom degrees of kinship are measured for
putposes of section 6539.020(7).

Section 639.020(6) defines “Family Affiliate.” A Family Affiliate is a company or other entity
controtled {more than 30 percent) by a Family Member.

Section 659.020(7) defines “Family Member.” The definition of Family Member is intended to
include certain lineal and collateral relatives of the Designated Relative. certain spouses and
former spouses of a Family Member and certain of their lineal relatives. Family Affiliates.
certain trusts if all of the gualified beneficiaries are themselves family members or charities.
probate estates of Family Members and certain non-Family Members, and cermain charitable
organizations. The definition is intended to include a reasonable number of persons and entities
that are related to the Designated Relative. It is not so broad as to permit abuse of the FTC
provisions. Licensed FTCs include a larger number of persons in the definition of Family
Member than unlicensed FTCs. For example. a Family Member Is any person within the sixth
degree of lineal kinship (or ninth degree of collateral kinship) to the Designated Relative of a
Licensed FTC. while an unlicensed FTC includes only persons within the fourth degree of lineal
kinship (or seventh degree of collateral kinship). For further clarification. see the attached
Degrees of Kinship chart.

Section 639.020(8) defines “Family Trust Company.” A FTC is a corporation or limited
liability company exclusively owned by one or more Family Members, organized or qualified to

N
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do business in Florida, and acts as a fiduciary for one or more Family Members. A FTC may not
serve as a fiduciary for a non-Family Member, except that it may provide such fiduciary services
for up to 33 individuals who are not Family Members. but who are current or former emplovees
of the FTC or of trusts. companies. or other entities that are Family Members.

Section 639.020(9) defines “Financial Institutions Codes.” The Financial Institutions Codes
include Chapter 633. relating to financial institutions generally; Chapter 6537, relating to credit
unions: Chapter 638. relating to banks and trust companies: Chapter 660. relating 1o trust
business: Chapter 663. relating to international banking corparations: Chapter 663. relating o
associations; and Chapter 667. relating to savings banks.

Section 639.020(10) defines “Foreign Licensed Family Trust Company.”™ A Foreign Licensed
Family Trust Company (“Foreign Licensed FTC™ is a FTC that has its principal place of
business outside of Florida and is licensed. operating. and supervised by a State other than
Florida.

Section 659.020(11) defines “Lineal Kinship.,” Lineal Kinship is a Family Member in a
Designated Relative’s direct line of ancestry.

Section 639.020(12} defines “Licensed Family Trust Company.” A Licensed Family Trust
Company (“Licensed FTC™) is an FTC operating under a current (not revoked or suspended)
Certificate-of Authority. - -

Section 639.020(13) defines “"OFR.” OFR is the Florida Office of Financial Regulation.

Section 659.020(14) provides that “Qualified Beneficiary™ has the same meaning as defined in
Florida Statutes section 756.0103.

Section 659.030

Section 659.030 describes the calculation for determining degrees of kinship. The degrees are
counted by adding the number of steps from a Designated Relative to the Family Member. For
example. if the Designated Relative is a grandparent and the Family member is a grandchild, the
degree of kinship between the individuals is two. This is lineal kinship. However, if the
Designated Relative is an uncle and the Family member is a nepbew. the degree of kinship
between the individuals is three. This is collateral Kinship. For further clarification. see the
attached Degrees of Kinship chart.

Section 639.031

Section 639.031 provides that except as otherwise provided in chapter 659. the provisions of
other chapters of the Financial Institutions Codes do not apply to FTCs.
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Section 659.032
Section 639.032 provides that a FTC or a Foreign FTC does not have to be licensed in Florida.
Section 659.033

Section 639.033 describes the different applications of chapter 659 to a Licensed FTC. an
unlicensed FTC. and a Foreign Licensed FTC. All sections of the chapter apply to Licensed
FTCs and unlicensed FTCs unless otherwise stated in the sections. Only sections that expressiy
state that they apply to Foreign Licensed FTCs shall apply to such Foreign Licensed FTCs.

Section 659.100

Section 639.100 specifies the maximum number of Designated Relatives. The maximum number
for Licensed FTCs is two. while the maximum number for unlicensed FTCs is one. If a Licensed
FTC chooses 10 have two Designated Relatives, such Designated Relatives may not have a
common ancestor within five generations. Permitting two Designated Relatives would permit
two families to join together ta form a single FTC. This would be useful. for example, where two
families have historically been engaged in business together and wish 1o maintain continuity of
business dealings through the provision of a collective fiduciary. However, the section strictly
iimits the number of Designated Relatives to guard against any risk of a FTC being used to
provide trust company services to the general public,

Section 659.110

Section 659.110 describes the application of a Licensed FTC for a Certificate of Authority. A
Licensed FTC must file an application and a $10,000 application fee with OFR. The application
includes the proposed name. Florida address, Articles of Incorporation or Articles of
Organization. bvlaws or operating agreement. a detailed statement describing the proposed
FTC's services. detailed information on each individual initially serving in a managerial
capacity. detailed information on each individual who owns or may vote at least 10% of the
proposed FTC, the name(s) of the Designated Relative(s). the amount and form of the proposed
FTC’s equity, the type and amount of bonds or insurance procured on the managers, and a
statement with several swomn facts regarding activities of the proposed FTC and the character
and background of its managers.

Section 639.120

Section 659.120 describes the investigation process OFR must commence within 60 days of an
application for a Certificate of Authority. The application must have inciuded all the informarion
required and any additional information requested by OFR during the investigation. The purpose
of the investigation is to determine the character and good standing of the FTC s managers as
they attested in their application. If the investigation is satisfactory, OFR will issue a Certificate

~1
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of Authority. i OFR denies the Certificate of Authority. it must do so in writing, The applicant
may then demand a hearing before an OFR hearing officer within 30 davs. If the deniat is
atfirmed. the Applicant may file a petition for judicial review.

Section 639,115

Section 639.12% provides that even if a FTC does not wish to be licensed. it must register with
OFR before it begins its operations. The registration includes the name of the Designated
Relative. a statement that the FTC and its operations comply with chapter 639. and a current
street address and telephone number for both its physical office and its registered agent.

A Foreign Licensed FTC must also register with OFR and state that its operations are in
compliance with specific sections of chapter 659 and that it is currently in compliance in its
home jurisdiction. The Foreign Licensed FTC must also provide a current sireet address and
teiephone number of its registered agent. its physical office in its principal jurisdiction. its
principal place of operations in Florida. and any other offices located in Florida. The Foreign
Licensed FTC must also submit a certificate of good standing. a copy of its most recent review or
certification letter, and a copy of the most recent annual certification. if any.

Both an unlicensed FTC and Foreign Licensed FTC must include a $5.000 regiswration fee
pursuant to this section with their applications. The fees received by OFR will be placed in the
Financial Institutions™ Regulatory Trust Fund.

Section 659.130

Section 639.130(1) lists the requirements for Licensed and uniicensed FTCs. Licensed and
unlicensed FTCs must maintain a principal office in Florida which maintains accessible original
material business records and accounts of the Licensed FTC or unlicensed FTC for examination
by OFR. The Licensed FTC or unlicensed FTC mav maintain additional branches within and
outside of Florida. A Licensed FTC or unlicensed FTC must also maintain (i} a registered agent
with an office at a street address in Florida, (ii) a deposit account with a Florida branch or
principal office of a state chartered or national financial institution. and (iii} all applicable state
and local business licenses. charters and permits.

Section 639.130(2) lists the requirements for a Foreign Licensed FTC. A Foreign Licensed FTC
must maintain an office in Florida which maintains accessible original material business records
and accounts of the Foreign Licensed FTC which pertain to its Florida operations for
examination by OFR. A Foreign Licensed FTC must maintain (i} a registered agent with an
office at a street address in Florida, (ii) deposit account with a Florida branch or principal office
of a state chartered or national financial institution. and (iii) all applicable state and local
business licenses. charters and permits. Permitting Foreign Licensed FTCs will allow FTCs
already established in other states to relocate part of their operations to Florida.

White Paper. Florida Statutes Chapter 639 8
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Section 659.140

Section 659.140(1) provides the information which must be contained within the organizational
documents of a Florida Licensed FTC. Subsections 1{a) and !(b) include requirements as to the
name adopted by the FTC as well as the purpose for which it was formed. The name
requirements do not apply to a Foreign Licensed FTC using a registered fictitious name.
Subsection 1(c) and 1(d} require statements that the Licensed FTC will not ofter services to the
general public and will not amend the organizational documents (to allow the company to offer
its services to a non Family Member) without prior written consent from OFR.

Section 639.140(2) provides that using the word “trust™ in a Licensed FTC's name will not
disqualify the name as a permissible eorporate or limited liability company name.

Section 659.170

Section 659.170(1) provides that the minimum owners' equity of a Licensed FTC with one
Designated Relative is $250.000. The minimum owners' equity of a Licensed FTC with two
Designated Relatives in the application for a Certificate of Awuthority or in the annuat
certification is $350.000. Unlicensed FTCs cannot be organized or operated with an owners’
equity of less than $250.000. This section is designed to limit the overall number of FTCs. which
should timit the reguiatory burden on OFR. In addition, requiring substantial capitalization will
encourage professional and orderly establishment and maintenance of FTCs.

Section 639.170(2) cross references section 659.310(1)(a) and requires that the full amount of
the initial minimum owners' equity be paid in any combination of cash. specific government
obligations or insured deposits. or readily marketable securities.

Section 659.180

Section 639.180 provides that the management of the FTC resides exclusively with the board of
directors or managers. This Section additionally provides that there shall not be less than three
such directors or managers. and that at least one of the directors or managers must be & resident
of the State of Florida. This residency requirement is intended to ensure the FTC has an actual
nexus to Florida.

Section 639.190

Sections 659.190(1) and (2) generally require a Licensed FTC 1o obtain fidelity bonds totaling
not less than $1.000.000, in connection with the business of the FTC to indemnity against loss.
Section 639.190(6) permits an unlicensed FTC to maintain fidelity bonds.

Section 659.190(3) allows a Licensed FTC to increase its minimum equity (described in section
659.170) by $1,000.000 instead of obtaining the required fidelity bonds (for instance, a Licensed
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FTC with one Designated Relative would need equity of $1.250.600 and a Licensed FTC with
two Designated Relatives would need equity of $1,350.000).

Section 659.190(4) requires & Licensed FTC 10 obtain errors and omissions insurance policies of
not less than $1.000.000. Section 639.190(7) permits an uniicensed FTC 10 maintain errors and
omissions insurance policies. Section 659.190(5) authorizes Licensed FTCs and unlicensed FTCs
to obtain other insurance policies necessary or desirable i connection with the business of the
FTC.

These bond and coverage requirements are substantial. In addition. it is important to note that the
cost of any loss. error. or omission not covered by a fidelity bond or errors and omissions
msurance coverage will be borne solely by the famity that owns and is served by the FTC.

Section 659.230

Section 639.230(1) requires FTCs and Licensed FTCs 1o maintain their fiduciary books and
records separate from other records and 1o segregate all assets held in any fiduciary capacity
from any other assets.

Section 639.230(2} provides that the assets received or held by the FTC in a fiduciary capacity
are not liable for the debts or obligations of the FTC.

Section 659.240

This Section requires a Licensed FTC. an uniicensed FTC. or a Foreign Licensed FTC 1o file,
within 60 days following the last day of the calendar vear. an annual certification with OFR,
together with an annual certification fee of $1.500 for a Licensed FTC. $750 for an unlicensed
FTC. and $1.000 for a Foreign Licensed FTC.

The annual certification for Licensed FTCs shall set forth that the operations for the caiendar
vear have been i compliance with Chapter 639 and shall describe any changes in operations.
management, Designated Relatives or principal place of business since the end of the preceding
calendar vear. The annual certification for unlicensed FTCs shall set forth the name of its
Designated Relative. its current address. and that its operations meet the requirements of certain
sections of Chapter 659,

The annual certification for Foreign Licensed FTCs shall set forth that its operations were in
compliance with certain sections of Chapter 639 and provide the current streer address and
telephone number of its regisiered agent. its physical office in its principal jurisdiction. its
principal place of operations in Florida. and any other offices located in Florida. The Foreign
Licensed FTC must also submit a certificate of good standing and a copy of its most recent
review or certification letter. If OFR determines additional information is necessary. the Foreign
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Licensed FTC must send OFR a copy of the most recent annual certification submitied to the
foreign jurisdiction, within thirty days of OFR’s written request.

The annual certification shall be on a form to be proscribed by OFR and signed under penalties
of perjury by an Authorized Representative.

Section 639.250

If Licensed FTC desires 1o discontinue business. Section 639.250 requires it to fumish 1o OFR
satisfactory evidence of its release and discharge from all of the obligations and trusts which 1t
has assumed or which have been imposed by law and. thereafter. Section 659.240 directs OFR 10
enter an order revoking the Licensed Certificate of Authority of the Licensed FTC and at such
time. the Licensed FTC is released from its fidelity bonds.

Section 659.300

Section 659.300(1) lists the powers of a Licensed FTC and an unlicensed FTC. Subsections 1{a)
and (b) include authorizing a Licensed FTC or an unlicensed FTC to act as 2 trustee of a wust,
personal representative of an estate. agent. guardian of the property in a guardianship proceeding.
attorney-in-tact, escrow agent and financial advisor. Subsection t(c) of 639.300 provides the
Licensed FTC or the unlicensed FTC with the authority to exercise the powers of a corporation
or imited liability company. as the case may be.

Subsection L(d} of 639.300 provides the Licensed FTC or the unlicensed FTC with the ability to
retain agents and to delegate duties and powers, specifically including the ability to retain a
public trust company or bank trust department {o assist the FTC in carrying out investment and
administrative functions.

Subsection (e} of 659.300 provides the Licensed FTC or the unlicensed FTC with the power
perform any acts necessary or incidental o effectuate the provisions of chapter 639 and any other
Florida laws applicable to the operation of a Licensed FTC or an unlicensed FT C.

Section 639.300(2) allows a Foreign Licensed FTC to exercise the powers and authorities
granted to it under its principal jurisdiction. as well as remaining subject to any duties.
restrictions. or l[imitations under its principal jurisdiction. A Foreign Licensed FTC may alsa act
as an agent under Chapter 709 pursuant to a power of atrorney.

Section 659.300(3) prohibits a Licensed FTC. an unlicensed FTC. or 2 Foreign Licensed FTC
from engaging in “Banking™ or fiduciary with the pubiic. unless licensed under chapter 658 o do

S0O.
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Section 659.310

Subsection I(a) of 659.310 describes the type of assets which may be held 1o form the minimum
capital of the Licensed FTC or unlicensed FTC for all periods subsequent to its initial owners'
equity contribution. Generally. the minimum capital must be retained in liquid investments.
Subsection 1(b) states that the aggregate market value of these assets must be at least 100% of
the company's required owners' equity. There is a five day 5 day curing period. in the event that
the owners™ equitv falls below the required minimum. WNote: the required minimum owners”
equity is set forth i Section 639.170.

Section 639.310(2) authorizes a Licensed FTC or an unlicensed FTC to purchase or rent real or
personal property tor use in the conduct ot the business or other activities of the company.

Section 659.310(3) authorizes a Licensed FTC or an unlicensed FTC to invest its funds for its
own account. other than the minimum owners’ equity, in any type or character of equity
securities. debt securities. or other asset provided the investment complies with the prudent
mvestor rule under Section 518.11, unless such compliance is otherwise waived in accordance
with Section 518.11,

Subsections 4 through 7 of Section 639.310 set forth certain restrictions and requirements on a
Licensed FTC or an unlicensed FTC, to the extent it desires to purchase or invest as a fiduciary
for a fiduciary estate in securities_of which the Licensed FTC or unlicensed FTC or-2 “Family_—
Affiliate™ has an interest. (Family Affiliate is defined in Section 659.020(6).) The Licensed
FTC’s or unlicensed FTC's interest in these securities includes: (i} their being issued by the
Licensed FTC or unlicensed FTC; (ii} the underwriting or distribution of these securities by the
Licensed FTC or unlicensed FTC: and (iii} the Licensed FTC or unlicensed FTC providing
services to the investment company or investment trust which issued the securities and receiving
compensation for these services.

Section 659.310(8) lists certain actions a Licensed FTC or an unlicensed FTC may perform
which are not presumed to be affected by a conflict between the personal and fiduciary interests
of the fiduciary. This subsection permits the FTC to interact with and invest in the family
business without conflict of interest restrictions.

Section 639.310(9) provides that the duty of loyalty provisions in section 736.0802 will apply to
Licensed FTCs, unlicensed FTCs. and Foreign Licensed FTCs that are serving as a trustee of a
trust administered under chapter 736, only to the extent that such provisions are not inconsistent
with Subsections 4 through § of section 659.310,
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Section 659.32¢

To the extent a Licensed FTC or an unlicensed FTC is required to make an oath. affirmation.
affidavit or acknowledgment. section 659.320 identifies the representatives to perform such acts
on behalf of the Licensed FTC or unlicensed FTC.

Section 659.334

Section 659.330 provides that a Licensed FTC. an unlicensed FTC. and a Foreign Licensed FTC
may not advertise its services to the public.

Section §59.340

Section 659.340 expressly provides that neither a Licensed FTC nor a Foreign Licensed FTC is
required to provide ar post bond or other surety to serve as a court appointed fiduciary in any
Florida court proceeding, including with respect to it acting as a personal representative of an
estate. This section is silent as to unficensed FTCs. and therefore allows a court discretion
require that an unlicensed FTC post bond.

Section 639.400

Section 639.400 allows OFR to adopt the necessary rules and regulations to carry out the
purposes and provisions of Chapter 639.

Section 639.410

Section 639.410(1) allows OFR to examine the books and records of a Licensed FTC at any time
to the extent necessary lo determine compliance with Chapter 659. Unlike the provisions of
Chapter 635. applicable to public trust companies. section 659.410 does not require examinations
at any particular interval (i.e., section 655.043 requires public trust companhies to be examined at
jeast once every eighteen months). By reference to Chapter 658, this Section allows OFR to take
enforcement action if it deems appropriate.

Section 659.410(2) allows OFR 1o examine the books and records of an unlicensed FTC at any
time, 1o the extent necessary to deiermine compliance with specific applicable sections of
Chapter 659. However. OFR’s scope of examination is limited to the information necessary 1o
determine compliance. OFR is permitted 1o rely on any certificate of trust. trust summary. or
written statement from the unlicensed FTC regarding the identity and qualifications of Qualifted
Beneficiaries of a trust or estate. OFR is not permitied to examine the financial books or records
of the unlicensed FTC or anvone that the unlicensed FTC is acting for as a fiduciary.

Section 659.410 (3) allows OFR to exarnine the books and records of a Foreign Licensed FTC’s
Florida operations. at any time. 10 the extent necessary to determine compliance with specific
applicable sections of Chapter 639. OFR is permitted to rely on any recent review or certification
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letters issued by the regulatory agency 1o a Foreign Licensed FTC. if the Foreign Licensed FTC
can show that the foreign jurisdiction’s legislation contains is substantially similar w0 Chapter
659.

The fee for examination under this Section is limited {o the costs incurred by OFR. inciuding the
salarv directly atiributable to any staff conducting the examination. in accordance with Section
655.045(1¥c). Consequently. there is no minimum fee for anv examination OFR deems
appropriate.

Subsection (5) provides that the fee for any examination under Section 659.410 shal! be
depasited into the Financial Institutions Reguiatory Trusi Fund.

Section 639.460

Subsection (1) provides that if the officers or directors (in the case of a corporation) or the
managers or members acting in a managerial capacity (of a limited Hability company} of a
Licensed FTC violate any of the provisions of Chapter 659, such violation is sufficient cause for
OFR to revoke the Ceriificate of Authority of the Licensed FTC.

In order o atlow QFR (o enforce its authoritv 1o c¢onduct examinations of a Licensed FTC,
Subsection (2 provides that if a Licensed FTC (or any person authorized to act on its behalf)
refuses to allow OFR to inspect all books. recerds, papers and effects of the business of the
Licensed FTC, OFR may provide the Licensed FTC with written notice of OFR's intent to
revoke its Certificate of Authority and consequently be required to cease operations. OFR shal
provide written notice of its intent to revoke the Certificate of Authority by delivering the same
to the principal office or registered agent of the Licensed FTC. If the Licensed FTC fails 10 allow
OFR to inspect the requested information within 30 days of the receipt of the notice, OFR may
revoke the Certificate of Authority.

Subsection (3) authorizes OFR to have immediate access to the books. records. papers and
effects of the business of the Licensed FTC if such access is necessary ta prevent serious harm,
financial or otherwise. 10 any person.

Section 659.465

Section 639.465 permits OFR to issue a cease and desist order to any unlicensed FTC or Foreign
Licensed FTC found 1o be in violation of any applicable sections of Chapter 659,

Section 659.470

This Section allows OFR 1o impose a fee of $100 per day for each day a Licensed FTC. an
unlicensed FTC or a Foreign Licensed FTC fails to submit. within the prescribed period. its
annual certification or any report required by Chapter 659 or any regulation.
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Section 659.490

Section 639.490 allows OFR 1o remove from his or her position any officer. director. manager,
member. empiovee or agent of a FTC who knowingly or willfully neglects to perform any duty
required by Chapter 659 or other applicable law. or fails to conform to any material requirement
made by OFR.

Section 659.500

Section 659.500(1} provides that the hooks and records of a Licensed FTC. an unlicensed FTC.
and a Foreign Licensed FTC are confidential and may only be examined (1) by OFR or its duly
authorized representative; (2) by any authorized person of the FTC: (3) if compelled by a court
or in accordance with state or federal laws. by the party seeking the examination: (4) if
compelled by legislative subpoena as provided by law; (3) pursuant 1o a subpoena. tc any faw
enforcemnent or prosecutorial instrumentality: (6) as authorized by the board of directors or the
managers: (7} or as provided in subsection {2} discussed below.

Section 639.500(2) provides that each customer. stockholder, or member has the right to inspect
books and records that pertain to the person’s accournts or determination of the person’s voting
richts. These records will be kept confidential and will only be released with the express
authorization of the involved person. However. information mayv be released without
authorization in a manner prescribed by the board of directors or managers to verify the
existence or amount of a customer’s account when such information is reasonably provided to
meet the needs of commerce and to ensure accurate credit informanon. The FTC may still
disclose financial information as permitted by Pub. L. No. 106-102 (1999). Any person who
willfully violates this section is guilty of a third degree felony. Subsection (2) does not apply to
Foreign Licensed FTCs as the subsection provides that the law of the Foreign Licensed FTCs
principal jurisdiction will apply 1o righis to inspection.

Section 639.500(3) states that “books and records™ includes. but is not imited to, the application
and investigation of a Certificate of Authority and related documents. the initial registration
documents of an unlicensed FTC or a Foreign Licensed FTC, the annual certification. and any
documentation submitted to OFR related to a Licensed FTC discontinuing its business.

Section 639.510

Section 659.510(1) provides that all records and information relating to an examination bv OFR
of a Licensed FTC. an unlicensed FTC, or a Foreign Licensed FTC are confidential and exempt
from Florida Statute section 119.07(1). relating to inspection and copying of records. wntil such
examination is completed. After an examination is complete. portions of the records relating tw
the examination will remain confidential if the disclosure would be harmful as enumerated in the
statute.

o
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Section 639.510(2) provides generaliy that reports of examinations. operations. or condition
prepared or used by OFT are confidential and exempt from Florida Statute section 119.07(1).
Such reports may be refeased wo certain persons under the section 65%.510(2). however any
confidenuial information obtained from OFR must be maintained as confidential.

Section 639.310(3) provides certain circumstances which are not restricted by this section.
including (1} publishing reports required by appiicable federal law: (2) furnishing information
for the regulation of the FTC; (31 disclosing summaries and general economic data if the identity
of the FTC is nat disclosed: and (4) reporting suspected criminal activity.

Section 639.31(0(4) outlines procedure for producing records or information compelied by court
orders. administrative law judges. and legislative subpoena.

Section 659.31(5j requires all Licensed FTCs. unlicensed FTCs, and Foreign Licensed FTCs wo
maintain complete records of all shareholders or members. and the number and percentage
ownership of their respective shares or units. These records are subject 10 inspection during
normal business hours by those shareholders or members and by state waxing authorities. A list of
shareholders or members must be made available to OFR for inspection. However. this
information is confidential and exempt from Florida Statute section 119.07(1).

Section 639.510(6) provides that materials supplied to OFR or emplovees of the FTC remain the
property of the submitting agency. Any confidential information remains confidential.

Section 659.310(7) provides that examination reporis. investigatory records. the application and
investication of a Cermificate of Authority and related documents. the initial registration
documents of an unlicensed FTC or a Foreign Licensed FTC, the annuai certification, any
documentation submitted o OFR related to a Licensed FTC discontinuing its business. and any
related information compiled by OFR must be retained by OFR for at least ten vears.

Section 639.310(8) provides that a certified true copy of a document on file with the OFR may

. H . -
be used as evidence as if it were the original. OFR will establish a fee schedule for preparing true
capies of documents.

Section 639.310(9) provides thar anv person who willfully discloses the information made
confidential by this section 1s guilty of a third degree felony.

Section 659.600

Section 639.600 describes “domestication™ as a Foreign FTC ¢ application t become a Florida
FTC. The Foreign Licensed FTC must be in good standing in its primary jurisdiction and must
(1) file with the Department of State a certificate of domestication and articles of incorporation it
a corporation or a certificate of conversion and articles or oreanization if a hmited Tability
company (under the appiicable chaprer. either 608 or 605 of Florida Statutes): and (2} fije an
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application for a Certificate of Authority 1o commence operations as a Licensed FTC or register
as an unlicensed FTC. The application or registration may be completed prior to filing with the
Department of State; however both requirements must be met befare operations are commenced.

Section 659.610

Section 659.610 describes the application for a Foreign Licensed FTC to commence aperations
in Florida. This Section differs from Section 659.600 in that it pertains only to Foreign FTCs
wanting to do business in both Florida and its principal jurisdiction (and perhaps others). Only
Foreign Licensed FTCs are granted this privilege. The Foreign Licensed FTC must be in good
standing in its primary jurisdiction and must (1) file with the Department of State a certificate of
authority under Chapters 607. 608. 605 or 620 or apply for a statement of qualification in
accordance with Chapter 620 to conduct business in Florida: and (2) file an initial registration to
commence operations as a Foreign Licensed FTC under the requirements of this chapter.

1402938 _5
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Florxridezs Family T r us t Company
Legislatilon

A bill to be entitled

An act authorizing by statute the establishment of family trust

companies by way of establishing new chapter 659, F.S.; creating
s. 659.010, F.S.; providing & short title; creating s. 652.020,
F.S.; providing definitions; creating s. €59.030, F.S.;
providing degrees of kinship; creating s. 659.031, F.S.;

pertaining to the applicability of other chapters of the

financial institution codes to & family trust company; creating

0

659.032, F.S.; specifying that a family trust company is not
be required to be licensed as a trust company; creating s.

65

Nej

.033, F.S.; describing applicability of chapter 632 to a

[@]

licensed family trust company, & family trust company which 1is
noz a licensed family trust company &nd a foreign 1licensed
family trust company; creating s. 659.100, F.S.; describing the
maximum number of designated relatives for a family trust
company and a licensed family trust company; creating s.
659.110, F.S.; describing application fer certificate of
authority for licensed family trust company, its contents, and
the application fee; creating s. 659.120, F.S.; providing the
investigation of licensed family trust company applicant; rights
of applicant upon denial of certificate of authority; entry of
final order; and judicial review; creating s. 659.125, F.S5.;

providing initial registration with OFR of family trust company
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which is not a licensed family trust companvy and of a foreign

ilicensed family trust company; creating s. 659.130, Fr.s.;

s

F=

providing requirements for a family trust companv and a licensed
family rust company: principal office, registeraed agent,
licenses, permits and deposit account; creating s. 659.140,
F.S.; providing certain provisions required in articles of
incorporation, certificate of incorporation or articles of
organization of a family trust company or a licensed family
Erust company; creating s. 659,170, F.S.; providing minimum

owners’ equity required for organization and operation a family
trust company and a licensed family trust company; creating s.
659.180, IEd 85 providing for the exclusive authority of
directors and managers tc manage a family trust company or
licensed family trust company, the minimum number of directors
and managers and director and manager residency requirements;
creating s, 659.190, F.S.; providing fidelity ©bonds and
insurance; creating s. 655.230, F.S.; requiring the segregation
of books, records, and assets held in a fiduciary capacity and
that fiduciary assets not liable for debts or obligations of
family trust company or licensed family trust company; creating
s. 65%.240, F.S.; providin annual certification for family

trust companies, licensed family trust companies and foreign

licensed family trust companies; creating s. 659.250, F.S.;
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providing for a licensed family trust company’s discontinuing
business; creating s. 659.300, F.S.; providing powers of family
trust companies, licensed family trust companies and foreign
licensed family trust companies and providing that Dbanking
business is prohibited; c¢reating s. 65%.310, F.S.; providing

investment authority of & family trust company and licensed

Fh
ITJ

family trust company; creating s. 659.320, .8.; providing

authority to make ocaths, affidavits, and acknowledgments on

behalf of a family trust company or licensed family trust

company; creating s. 659.330, ¥.S.; providing that & famil

2

trust company, licensed family trust company or & foreign
iicensed family trust company shall not advertise its services
to the public; creating s. 659.340, F.S.; providing that service
as & court appointed fiduciary by a family trust company,
licensed family trust company or a foreign licensed family trust
company shall not require a bond; creating s. 65%.400, F.S.;
providing that OFR may adopt rules and regulations necessary to
carry out purposes of ch. 659; creating s. 6592.410, F.S.;
providing for OFR examinations and fees for examination;
creating s. 659.460, F.S.; providing authority of OFR to revcke
certificate of authority; creating s. 659.465, F.S.; providing
OFR with cease and desist authority with respect to a family

trust company or a foreign licensed family trust company;
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creating s. 6£592.470, F.S.; providing fcr fees for failure to
submit required report; creating s. €59.490, F.S.; providing fox

scope o©f OFR removal authority of cofficers, directors,

managers, employees or agents of licensed family trust company;

[63]

creating s. £39.500, F.S.; providing access tc Dbooks and
records, confidentiality and penalty for disclosurs with respect
te family trust companies, licensed family trust companies and
foreign licensed family trust companies; creating s. 659.510,
S.; providing records relating tc an OFR examination of a
family trust company, licensed family trust company or a foreign
licensed family trust company and limited restrictions upon
publiic access; creating s. £59.600, F.S.; providing
domestication o¢f a foreign £family trust company; creating s.
629.610, F.5.; providing for gualification of a foreign licensed
family <trust company to commence operations in this state;
amending s. 7059.2102, F.S.; adding “family <rust company”,
“foreign licensed family trust company” and “licensed family
trust company” definitions; amending s. 709.2105 (1), F.5.;

authorizin family trust companies, licensed family trust
g Y

companies and foreign licensed family trust companies

rt
O
log
(]

power of attorney agents; amending s. 709.2112(4); adding to the
definition of power of attorney “qualified agent” a family trust

company, licensed family trust company and a foreign licensed
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family trust company; amending s. 709.2115%(1) and(2), F.S.;
providing that & third party can rely on the authority and
actions of an officer or manager exscuting for or behalf of a
family trust company, foreign licensed family trust company oOr
licensed family trust company acting as & power of attorney
agent and that a third party may require an officer or manager
of a family trust company, foreign licensed family trust company
or licensed family <trust company to execute and affidavit
evidencing its authority to act under the power of attorney;
amending s. 733.305(%), F.S.; providing authority for family
trust companies, licensed family trust companies and foreign
licensed family trust companies Lo serve as personal
representatives and curators oi estates; amending s. 733.402(3),
F.S.; providing that family trust companies which are not
licensed family trust companies or foreign licensed family trust
companies are not exempt from the estate bond requirements of s.
733.402, F.S.; amending s. 736.0802(2) and (3), F.S.; providing
an exception to the voidability of a conflict of interest

transaction for those entered intc by a Zfamily trust company,

Q.

licensed family trust company or a foreign licensed family trust
company to the extent the transaction is authorized under one ox

more of sub-subsections (4) through (8) of s. 65%.310, F.S. and

excluding from the presumption that a transaction is affected by
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137

138

Flor ides Faemily T r us t Company

a conflict of interest any transaction of a family trust
company, licensed family trust company or a foreign licensed
family trust company which is authorized under one or more of

sub-subsections (4) through (8) o©of s. 659$.310, F.S.; amendin

«Q
[43]

736.0802(5), F.S.; providing that such subsection is not
applicable to a trust being administered by a family trust

company, licensed family trust company or a foreign licensed

amily trust company, as each 1s defined in ch. 659, F.S.;

w

amending s. 744.351(5), F.S.; providing that a family trust

company which is not a licensed family trust company or a
foreign licensed family trust company is not exempt from the
guardianship bond requirements of s. 744.351, F.S.; providing an
effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. The Division of Statutory Revision is requested
Lo create part I of chapter 659, Florida Statutes, consisting of

ss. 659.010-659.033, entitled “GENERAL PROVISIONS."

Section 2. The Division of Statutory Revision is requested
to create part II of chapter 659, Florida Statutes, consisting

=

ox

[t

ss. 652.100-659.250, entitled “FORMATION; OPERATION;

TERMINATION.”
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Section 3. The Division of Statutory Revision is reguested
to create part III of chapter 659, Flecrida Statutes, consisting
of ss. 659.300-659.340, entitled “AUTHORITY, POWERS &

LIMITATIONS.”

Section 4. The Division of Statutory Revision is reguested
To create part IV of chapter 659, Florida Statutes, consisting
0f s5s. 659.400-659.510, entitlsd “REGULATION; PENALTIES

CONFIDENTIALITY."

Section 5. The Division of Statutory Revision is requested
to create part V of chapter 659, Florida Statutes, consisting of

ss. 659.600-659.610, entitled “FOREIGN FAMILY TRUST COMPANIES.”

Section 6. Section 65¢.010, Florida Statutes, is created to

read:

6£59.010 Short title.-This chapter may be cited as the “Florida

Family Trust Company Act.”

Section 7. Section 659.020, Florida Statutes, is created to
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659.020 Definitions.-As used in this chapter, unless the context
otherwise requires:

(1) “Applicant” means the corporation or limited liabilitv
company on behalf of which the application under s. 659.110 for
a Certificate of Authority to operate as a Licensed Family Trust
Company is submitted.

(2) *YAuthorized Representative” means an officer or
director o¢f the Licensed Family Trust Company, Family Trust
Company, or Foreign Licensed Family Trust Company 1iFf organized

as & corporation; or a manager or member of the Licensed Family

-
l"rj

amily Trust Company, or Foreign Licensed Family

rust Company,
Trust Company if organized as a limited liability company.

(3) “Certificate of Authority” means the document issued
by OFR evidencing the autherity to operate as a Licensed Family
Trust Company under this chaprter.

{4) “Collateral Kinship” means a relationship that is not
lineal, but stems from a common ancestor.

(5) “Designated Relative” means a common ancestor of a
family, who may be either a living or deceased person,
designated in the application for a Certificate of Authority or
in the annual certification.

”

{6) “Family Affiliate” means a company or other entity of

which one or more Family Members own, control, or have the power
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to vote, directly or indirectly, meore than 50 percent of any

d

<
P.

Familyv T xr us ¢t Company

o

class of voting securities of that company or other entity.

(7

=

Family Member” means:

{a) 2 Designated Relative;

(b) Any person within the sixth degree oI linesal
kinship to a Designated Relative of a Licensed Family
Trust Company or any person within the fourth degree
of lineal kinship to &a Designated Relative of a
Family Trust Company;

(c) A&ny person within the ninth degree of collateral
kinship to a Designated Relative of a Licensed Family
Trust Company or any person within the seventh degree
of ccllateral kinship ta a Designated Relative of a
Familv Trust Company;

(d) The spouse or former spouse of any individual
qualifying as a Family Member and any individual who
is within the fifth degree of lineal Xkinship to such
spouse or former spouse;

(e) A Family RAffiliate;

(f) A trust established by a Family Member if the
trust is funded exclusively by one or more Family
Members, and for this purpose a trust to which

property has been transferred as a result of a Family
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Member's exercise of & power of appointment shall be
deemsd established by such Family Member if all
Qualified Beneficiaries of the appecintee trust are
Family Members;

(g) A trust established by an individual whoe is not
a Family Member if all of the non-charitable
Qualified Beneficiaries of the trust are Family

Members; except that trust comprised exclusively of

)]

non-individual Qualified Beneficiaries is considered
te be a Family Member 1if 211 such non-individual
Qualified Beneficiaries are charitable foundations or
other charitable entities as described in (j) of this
subsection;

{h) The probate estate of a Family Member;

(i) The probate estate of an individual whe is not a
Family Member if all of the non-charitable
beneficiaries of the estate are Family Members;
except that an estate comprised exclusively of non-
individual beneficiaries is considered to be a Family
Member if all such non-individual beneficiaries are
charitable foundations or other charitable entities

£

as described in (3j) of this subsection; and
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(j) A charitable foundation or other <charitable
entity in which a majority of the governing body is
comprised of Family Members.

(8) “Family Trust Company” means a corporation or limited

liability company that:

(a) Is exclusively owned by one or more Family
Members;
(b) 1Is organized or qualified to do business in this
iy
(c) Acts or proposes to act as a fiduciary to serve
one or more Familv Members; and
(dY Does not serve as & fiduciary for a person,
entity, trust, or estate which 1is not a Family
Member, except that it may serve as a fiduciary for
up to 35 individuals who are not Family Members
provided that such individuals are current or former
employees of the Family Trust Company oOr one or more
trusts, companies, or other entities that are Family
Members.

() “Financial Institutions Codes” means those chapters of

the Florida Statutes as are described in s. 655.0C5(1) (k).
(10) “Foreign Licensed Family Trust Company” means a Family

Trust Company which is licensed and has its principal place of
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business 1in a Jjurisdiction other than Florida and is being
operated based on family or private trust company statutes of a

jurisdiction other than Florida (which statutorily 1limits its

operation to providing services to a defined set of family
members and 2 limited number of current or former employees) and
is subject to statutory or regulatory mandated supervision by

the jurisdiction in which the principal place of business is

(11) “Lineal Kinship” means a Family Member who is in the
direct line of ascent or descent from & Designated Relative.

(12) “Licensed Family Trust Company” means a Family Trust
Company that 1is operating wunder this chapter which has a
Certificate of Authority that has not been revoked or suspended
by OFR.

{13) “OFR” means the Flcrida Qffice of Financial
Regulation.

(14) “Qualified Beneficiary” has the same meaning as

defined in s. 736.0103.
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Pl oridae Familyw Tr usz¢t Company
Legislation

Section 8. Section 65%.030, Fleorida Statutes, 1is created to

659.030 Degrees of kinship.-Degrees of kinship shall be
calculated by adding <the number of steps from a Designated
Relative through each person to the Family Member, either
directly in the case c¢f Lineel Kinship, or through the common

ancestor in the case of Collateral Kinship.

Section 9. Section 659.031, Florida Statutes, is created to

read:

559.031 BApplication of other chapters of the financial
institutions <codes to a family trust company .—-Except as
expresslv previded in this chapter, the provisions of the other
chapters of the Financial Institutions Codes do not apply to &
Family Trust Company, Licensed Family Trust Company or Lo a

Foreign Licensed Family Trust Company.

Secticn 10. Section £5%.(632, Florida Statutes, 1is created
to read:
£59.032 Family trust company not required to be licensed as

trust company.-2 Family Trust Company or a Foreign Licensed
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Family Trust Company is not required to be a Licensed Famil
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Trust Company.

Section 1l1. Section 659.033, Flcrida Statutes, is created

£59.033 Application of this chapter to &a licensed family trust

company, a familv trust company which is not & licensed family

trust companv and a foreign licensed family trust company.-

!

(1) A Family Trust Company which i1s a License Family
Trust Company is subject to all of the sections c¢f this chapter
which specifically apply to & Licensed Family Trust Company or
which are not expressly limited in their application to a Family
Trust Company which is not a Licensed Family Trust Company or to
& Foreign Licenssd Family Trust Company.

(2) A Family Trust Company which is not a Licensed Family
Trust Company or is not a Foreign Licensed Family Trust Company
is subject to all of the sections of this chapter unless <they
are expressly limited in their application to & Licensed Family
Trust Company or a Foreign Licensed Family Trust Company.

(3) A Family Trust Company which 1is a Foreign Licensed
Family Trust Company is subject to all of the sections of this

chapter which expressly state that they apply to a Foreign

-3

Licensed Family Trust Company.
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Il or ide Family T » u s t Company

Legdilslatiocn

Section 12. Section 6539.100, Florida Statutes, is created
to read:
659,100 Maximum number of designated relatives.-

(1) & Family Trust Company shall not have more than one
Designated Relative,

(2) 2 Licensed Family Trust Company shall not have more

than two Designated Relatives, provided that the Designated

Relatives do not have a common ancestor within five generations.

Section 13. Section 639.110, Florida Statutes, is created
to read:

659.110 Application for certificate of authority for licensed
familyv trust company: contents; fees.-

An Applicant for a Certificate of Authority to operate as a
Licensed Family Trust Company must file an application with OFR
on forms prescribed by OFR and accompanied by a $10,000
application fee. The applicaticn shall <contain or Dbe
accompanied by the following information:

(1) The name of the propcsed Licensed Family Trust

Company;
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(2) A copy of the &A&rticles o¢f Incorporation or the
Articles of Organization and of the Dbylaws or operating
agreement of the proposed Licensed Family Trust Company;

(3) The physical address and mailing address of the office

located in Fleorida of the roposed Licensed Family Trust
3

—

(4) R statement describing in detal the services that
will be provided to Family Members by the proposed Licensed

Family Trust Company;

[63]

(5) uch detailed financizl, educaticnal, business and

biographical information for each individual wheo will initially
serve as & director, officer, manager or member acting in a
managerial capacity of the proposed Licensed Family Trust
Company as the OFR mav reasonably require, which may include a
list of persconal references;

{6) Such detailed ©biographical information for each
individual who owns or has the ability or power to vote, either
directly or indirectly, at least ten percent (10%) or more of
the outstanding shares, membership interest or membership units
cf the proposed Licensed Family Trust Company, which may include

a list of personal references;

(7) The name({s) of the Designated Relative(s):
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(8} The amount of the initial owners’ equity of the

proposed Licensed Family Trust Company and the form in which

such capital was paid and will be mainta

’_‘.

ned;

(3) The type and amount of bonds or insurance that will be

procured and maintained on directors, c¢fficers, managers or

members acting in a managerial capacity; and

(10) A

statement signed by Applicant under penalties of

perjury that:

(a) The proposed Licensed Family Trust Company 1is
not currently transacting business with the genera
rublic;

(b) No director, officer, manager or member acting
in & managerial capacity has had a license as a trust
company or any other financial institution issued in
any other state, district or territory of the United
States or any foreign country suspended or revoked
within the ten (10) years immediately preceding the
date of the application;

(c) No director, officer, manager or member acting
in a managerial capacity has been found guility of any
violation of any of the provisions of the Financial

institutions Codes or Chapter 89%6 or any regulation

adopted pursuant thereto that in the judgment of the
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OFR would render the person unfit for the proposed
pcsition;
(d) No director, officer, manager or member acting
in a managerial capacitv has had & license that was
issued pursuant to the provisions of the Financial
Institution Codes suspended or revoked within the ten
(10) years immediately preceding the date of the
application;
(e} Neo director, officer, manager or member acting
in a2 managerial capacitv has been convicted of, or
entered a plea of nolo contendere toc, & felony or any
rime invelving fraud, misrepresentation or nmoral
turpitude; and
(£} BAll information contained in the application 1is
true and correct to the best of the knowledge of the
individual (s) signing the application on behalf of

the proposed Licensed Family Trust Company.

94




416

~1

41

419

iy
-
o
-
o
o3
jo
r
o1
=
s
-
<
._]
[
&
»
of
O
0
=
o]
0

ny

Section l1l4. Section €59.120, Florida Statutes, 1is created

To read:

659.120 Investigation of licensad family trust company
applicant; rights of applicant upon denial of certificate of

authority; entry of final order; judicial review.-

(1) Within sixty (60) days after the eapplication for
Certificate of RAuthoritv to operate as a Licensed Family Trust
Company is filed, OFR shall investigate the appiication and the
other recguirements of this chapter ¢ determine:

{(a) The character, reputation, financial standing,
business experience, and business gqualifications of
the proposed directors or officers of the
corperation, or the managers or members acting in a
managerial capacity of the limited-ligbility company,
as appiicable.
(b} That the persons who will serve as directors or
officers of the corporation, or the managers or
members acting in a managerial capaclity o¢f the
limited-liability company, as applicable:

(1) Have not been convicted of, or entered a

plea of nolo contendere to, a felony or any crime
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Legislation
involving fraud, misrepresentation or moral
turpitude.

{(2) Have not made a false statement o¢f material

fact on the application.

(3) Have not had a license that was issuad
pursuant tc the provisicons of the Financial
Institutions Codes suspended or vrevoked within
the ten (10} years immediately preceding the date
of the application.

(4) Have not had a license as a trust company
which was issued in any other state, district or
territory o©f the United States or any £foreign
country suspended or revoked within the ten (10}
vears immediately preceding the date of the

ication.

=

app
(5) Have not bkbeen found guilty of any wviolation
of any o¢f +the provisions of +the Financial
Institutions Codes or chapter 886 or any
regulaticn adopted pursuant thereto that in the
judgment of OFR would render the person unfit for
the proposed position.

That the name of the proposed company complies

with the provisions of s. €59.140.
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(d) That the owners’ equity is not less than the
required minimum and that the required fidelity bonds
and errors and omissions insurance coverage 1is in
place.
(2) If the investigation required in (1) confirms that the
Applicant has demonstrated satisfaction of all requirements to

be a Licensed Family Trust Company then OFR shall issue a

Certificate of Authority to permit the Applicant to act as &
Licensed Family Trust Company.
(3) For purpcses of this section, the application shall

Fh

not be deemed to be filed until the Applicant has provided OFR
with 21l information required to be included in such application
pursuant to s. 659.110 and such additional information as OFR
may request during its investigation.

(4) Notice of the entry of an order denying a Certificate
of Authority to operate as a Licensed Family Trust Company must
be given in writing, served personally, seat by electronic
delivery, or sent by certified mail to the Applicant. The
Applicant may demand, in a writing delivered to OFR, a hearing
before an OFR hearing officer on the entry of the order denying
a Certificate of Authority, but if no such demand is made within

thirty (30) days after the entry of an order denying a

Certificate of BAuthority to any Applicant, OFR shall enter =&
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final order. If an Applicant makess demand of & hearing before
an OFR hearing officer on the entry of the order denying a
Certificate of Authority, then such hearing shall occur within
ninety (90) days of the demand.

{5) If the hearing officer affirms the order of OFR
denying the Certificate of Authority to operate as & Licensed
Family Trust Company, the Applicant may file a petition for

judicial review pursuant to chapter 120.

Section 15. Section €5%.125, Florida tatutes, 1is created

to read:

659.125 Initiail registration with OFR of family trust company
which is not a licensed family trust company and of a foreign

licensed family trust company.-

(1) A Family Trust Company which is not making applicatiocn
under s. €59.110 to become a Licensed Family Trust Company must
register with OFR prior to commencing operations. The
registration shall provide the name of the Designated Relative,
state that the Family Trust Company meets the requirements of s.
659.020(8), state that its operations will be in compliance with
ss. 639.130, 659.300(3) and 659.330, provide the current street

address and telephone number of the physical location in Florida
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488 | of its principal place of operations {which is where its books
489 | and records will be maintained) and list the name and current
490 | Florida street address of its registered agent.

-

491 (2) A Foreign Licensed Family Trust Company must register
492 | with the OFR prior to commencing operations in this state. The

93| registration shall state that its operations will be 1in

n

494 | compliance with ss. 639.130, 659.300(3) and 659.330 and state
495 that 1t 1is currently in compliance with the family trust

496 company laws and requlations of it principal Jjurisdiction and
pany J J p ]

497 | provide:

498 (a) the current street address and telephone number
499 of the physical location of their principal place of
500 business in its principal jurisdiction;

501 (by the current street address and telephone number
502 of the physical location in Florida of its principal
503 place of Florida operations (which is where its books
504 and records pertaining to its Florida operations will
505 be maintained):;

506 (c) the current address and telephone number of the
507 physical location of any other offices located within
508 this state; and

509 (d) the name and current Florida street address of
510 its registered agent.

99




Legdislation
511 (3) Accompanying the registration of a Foreign Licensed
512 | Family Trust Company shall be:
513 (a) A certified copy of a certificate of good
514 standing, cr document of similar import, duly
S 5 authenticated by the official having custody of
516 records in the Jjurisdiction under the law of which
517 the Foreign Licensed Family Trust Company is
518 organized;
519 (b) A copy of the most recent review or
520 certification letter issued to the Foreign Licensed
521 Family Trust Company by the state regulatory agency
522 in the Jjurisdiction under the law of which it 1is
523 organized, to the extent such agency is required
524 under its laws or rules to issue such review or
525 certification letter; and
526 (c} 2 copy of the most recent certification, or
527 document c¢f similar import, if any, submitted by the
528 Foreign Licensed Family Trust Company to the state
529 regulatory agency under the law of which it is
530 organized.
531 (4) The registration for a Family Trust Company and a
532 | Foreign Licensed Family Trust Company under this section shall
SRR be accompanied by a registration fee of $5,000.
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Legdilslaticn
(5) Registrations required by this section shall be made

on a form prescribed by OFR and shall be signed under penzlties

of perjury by an officer or director if the Family Trust Company

is organized as a corporation, cor by a manager cor member if the

Family Trust Company is organized as a limited liability
company .

{6) Al

=

money received by OFR pursuant to¢ this section

must be placed in the Financizl Institutions’ Regulatory Trust

fund pursuant to the provisions of s, 655.049.

Section 16. Section 659.130, Florida Statutes, 1is created

to read:

€59.130 Requirements for a family trust company, licensed
family <trust company and a foreign licensed family trust
company: principal office; registered agent; licenses and

permits; deposit account.-

(1) A Family Trust Company and Licensed Family Trust

Company shall maintain:

|te

(a) A principal office physically located in this

State where original or true copies of all material

4

business records and accounts of the Family Trust

£

Company or the Licensed Family Trust Company may be
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556 accessed and readily available for examination by
557 OFR, &ll in accordance with the other provisions of
558 this chapter. A Family Trust Company or a Licensed
E15l9 Family Trust Company may alsc maintain one or more
560 branch offices within or outside of this State;

561 (b} A registered agent, with an office at the street
562 address of the registered agent, in this State;

563 {c) All applicable state and local business
564 licenses, charters and permits; and

565 (d) & deposit account with & state chartered or
566 naticonal financial institution having a principal or
567 branch office in this State.

568 {(2) In order to operate in this state a Foreign Licensed

569 | Family Trust Company must be in good standing in its principel
570 | djurisdiction and shall maintain:

571 (a2 An cifice physically located in this State where

;]
~J
N

[

original or true copies of aill material Dbusiness

wm
-
(98]

records and accounts cf the Foreign Licensed Family

574 Trust Company pertaining to 1its Florida operations
575 may be accessed and readily avallable for examination
57¢ by OFR, all in accordance with the other provisions
577 of this chapter;
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(b) A registered agent, with an office at the street

address of the registered agent, 1in this State;

(c) Ali applicable state and local business
iicenses, charters and permits; and
(d) A deposit account with & state chartered or

national financial institution having a principal or

branch office in this State.

Section 17. Section 659.140, Florida Statutes, is created
to reaaq:

659.140 Certain provisions required in organizational
documents; use of word “trust’” in name.-

(1) The articles of incorporation, certificate of
incorporation or articles of crganization of a Family Trust
Company or a Licensed Family Trust Company must contain:

(2) The name adopted by the company, which must

distinguish it from any other trust company formed in

this State or engaged in the business of a trust
company, Family Trust Company O Licensed Family
Trust Company in this State, provided, however, that

this paragraph shall not apply to a Foreign Licensed

Family Trust Company using & fictitious name,
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registered and maintained pursuant te s. 863,09, that
so distinguishes it;

(b} The purpcse for which the company is formed;

(c) A statement fo the effect that the company shall
not offer its services to the general public; and

(d) A statement to the effect that the articles of
incorporation, certificate cf incorporation or
articles of organization may not be amended, without
prior written consent from OFR, in a mannexr
purporting tec permit the company to offer its
services to any individual or entitvy other than a
Family Member.

(2) Inclusion of the word “trust” in the name adopted by &
Family Trust Company or Licensed Family Trust Company shall not
disqualify such name from being permissible under s. 607.0401
(corporate name) or s. 608.406 or 605.0112 (limited liability

company name) .
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635

Section 18. Section £59.170, Florida Statutes, 1is created

to read:

659.170 Minimum owners’ egquity reguired for organization and

operation.-—

(1) A Licensed Family Trust Company which has one

1 not be organized or operated with an

-t

Designated Relative sha
owners’ eguity of less than §$250,000.00. The minimum owners’
equity required by this Section shall be increased to
$350,000.00 to the extent the Licensed Family Trust Company has
two Designated Relatives named in the application ZIfor a
Certificate of Authority or 1in the annual certification. z
Family Trust Company shall not be organized or operated with an

owners’ eqguity of less than $250,000.00.

{(2) The full amount o¢f the initial minimum owners’ equity

6]
()
[+]
k5 )

amily Trust Company or a Licensed Family Trust Company
shall be comprised of one or more of the asset groups described

in s. 659.310(1) (a), exclusive of all organization expenses.
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Secticn 19. Section 659.180, Florida Statutes, 1is created

to read:

659.180 Directors; managers; number.-

{1) The exclusive authority to manage a Family Trust

o}
[a}
o
=
|_l
e}
U}
=]
9]
0
Q.
!

Company amily Trust Company shall be vested in &

board of directors, if a corporation, or a board of directors or
managers, if a limited liability company.

(2) A Family Trust Company or & Licensed Family Trust

Company shall not have fawer than three (3) directors, if a

o,

corporation, or three (3} directors or managers, 1if a limite
liability company. At least one director or manager of the
Family Trust Company or & Licensed Family Trust Company must be

a resident of the State of Florida.

Section 20. Section 659.190, Fiorida Statutes, is created

to read:

659.190 Fidelity bonds; insurance.-

{1) The directors or managers of a Licensed Family Trust
Company shall procure and maintain fidelity bonds on all active
officers, directors, managers, members acting in &a managerial

capacity and emplovees c¢f the Licensed Family Trust Company,
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666

668
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670

whether or not such person receives & salary or other
compensation from the Licensed Family Trust Company, 1in order to

ndemnify the Licensed Family Trust Company against loss because

=

I-h

of any dishonest, fraudulent or criminal act or onmission by any
of the persons bonded, acting alone or in combination with any
other persons.

(2) Each fidelity bond shall be in an amount of not 1less
than $1,000,000.00.

{3y In lieu oif the fidelity bonds as described in the
foregoing provisions of this section a Licensed Family
Company may increase its s. 659.170 minimum owners’ eqguity by
$1,000,000.00, so that if it has one Designated Relative it
shall not be organized or operated with an owners'’ equity cof
less than $1,250,000.00 or if it has two Designated Relatives it
shall not be organized or operated with an owners’ equity of
less than $1,350,600.00.

(4) The Licensed Family Trust Company shall also procure
and maintain an errors and omissions insurance policy of not
less than §1,000,0006.00 to «cover the acts of any active
officers, directors, managers and members acting in a managerial
capacity whether or not such person receives a salary or other

compensation from the Licensed Family Trust Company.
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Florida Family T r us-t Compeny

(5y 2 rFamily Trust Ccmpany or & Licensed Family Trust
Company may &alsc procure and maintain other insurance policies
necessary or desirable in connection with the business o©¢f the
Family Trust Company or Licensed Family Trust Company including,
but not limited to, one or more casualty insurance policies.

(6) A Family Trust Company may, but 1is not reguired to,
procure and meintain fidelity bonds described in this section.

(7) 2 Family Trust Company may, but is not required to,
procure and malntain errors and omissions insurance coverags
described in this section.

(8) Bonds or insurance policies procured and meintainsd
pursuant to this section may be in any form and may be paid for
by the Family Trust Company or the Licensed Family Trust

Company.

Section 21. Section €59.230, Florida Statutes, 1is created

to read:

652.230 Sesgregation of books, records, and assets; £fiduciary

assets not liable.-

(1) Each Family Trust Company and Licensed Family Trust
Company shall maintain its fiduciary books and records separate

and distinct from other records cf the Family Trust Company and
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Licensed Family Trust Company and shall segregate all assets

held in any fiduciary capacity from other assets of the Family
rust Company or Licensed Family Trust Company.

(2) No assets received or held in a fiduciary capacity by

any Family Trust Company Or Licensed Family Trust Company shall

be liable for the debts or obligations of the Family Trust

Company or of the Licensed Family Trust Company.

Section 22. Section 659%.240, Florida Statutes, is created

to read:

659.240 Annual certification.-

(1) Within sixty (60) days of the end of each calendar
year a Family Trust Company, Licensed Family Trust Company and
Foreign Licensed Family Trust Company shall file its annual
certification with OFR.

(2) The annual certification filed by a Licensed Family
Trust Company shall include a verified statement that:

(a) The Licensed Family Trust Company operated as a
Family Trust Company in full compliance with this
chapter during the calendar year; and

(b} Describing any changes during the calendar year

to its operations, principal place of business,
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directors, officers, managers, members acting in a

managerial capacity and Designated Relatives since

(3) The annual certification filed by a Family Trust
Company shall include a verified statement that the Family Trust
Company meets the requirements of s. €59.020(8), its operations
were in compliance with ss. €59.130, 659.300(3) and s. 659.330

and shall also include the name of its Designated Relative and

the street address for its principal place of business.

th

{4) The annual certification filed by a Foreign Licensed
Family Trust Company shall inciude a verified statement that its
operations were in compliance with ss. 659.130, 559.300(3) and
S. 652.330 and in compliance with the family trust company laws
and regulations of its principal jurisdiction and provide:
(a) the current street address and telephone number
of the physical location of their principal place of
business in its principal jurisdiction;
(b} the current street address and telephone number
of the physical location in Florida of its principal
place of Florida operations (which is where its books

and records pertaining to its Florida operations will

be maintained);
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745 {c) the current address and telephone number of the
746 physical location of any other offices located within
747 this state; and

748 (d) the name and current Florida street address of
749 its registered agent.

750 (3) Accompanying the annual certification of a Foreign

751 | Licensed Family Trust Company shall be:

752 (a) & certified copy of a certificate of good
753 standing, or a document of similar import, duly
754 authenticated by the officiel having custody of
755 records in the djurisdiction wunder the law of which
756 the Foreign Licensed Family Trust Company is
757 organized; and

758 (by A copy of the most recent review or
759 certification letter issued to the Foreign Licensed
760 Family Trust Company by the state regulatory agency
761 in the Jjurisdiction under the Iaw o¢f which it is
762 organized, to the extent such agency 1is required
763 under its laws or rules to issue such review or
764 certification letter.

765 (6) If OFR reasonably determines additional information is

766 | necessary, the Foreign Licensed Family Trust Company shall,

767 | within thirty (30) calendar days of receipt of OFR’s written
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784

785

786

787

788

788

notice so requesting, submit a copvy of the most recsnt
certification or document of similar import submitted by the
Foreign Licensaed Trust Company tc the state regulatory agency of
the jurisdiction in which it was organized.

(7) The annual certification shall be made on a form

rescribed by OFR and shall be signed under penalties of perjury
by an Authorized Representative.

(8) An annual certification fee of 51,500 for a Licensed
Family Trust Company, $750 for a Family Trust Company and $1,000
for a Foreign Licensed Family Trust Company shall accompany the
annual certification. A1l money received by OFR pursuant to
this section must be placed in the Financial Institutions’

Regulatory Trust Fund pursuant to the provisions of s. 655,049,

Section 23. Section 659.250, Florida Statutes, is created

to read:

659.250 Discontinuing business.-Whenever a Licensed Family Trust
Company desires to discontinue its business as a Licensed Family
Trust Company, it shall furnish to OFR satisfactory evidence of
its release and discharge from all the obligations and trusts
which it has assumed or which have Dbeen imposed by law.

Thereafter, OFR shall enter an order revoking the Certificate of
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Autheority of the Licensed Family Trust Company and at such time,
the Licensed Family Trust Company shall be released from any
fideliity bonds which it has meintained pursuant to s.

659.190(1).

Section 24. Section 659.300, Florida Statutes, is created

to read:

659.300 Powers of family trust companies, licensed family trust
companies and foreign licensed family trust companies; banking

business prohibited.-

(1) A Licensed Family Trust Companv and & Family Trust
Company may:
(a) Act as a sole fiduciary or co-fiduciary,
including trustee, ©personal representative, agent
pursuant to chapter 709 and guardian of the property,
within and cutside this State;
(b)Y Act within and outside this State as advisory
agent, agent, assignee, assignee for the benefit of
creditors, attornev~-in-fact, authenticating agent,
bailee, bond or indenture trustee, conservator,
conversion agent, curator, custodian, escrow agent,

exchange agent, fiscal or paving agent, financial
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advisor, investment advisorx, investment manager,

managing agent, purchase agent, receiver, registrar,
safekeeping agent, subscription agent, transfer agent
except for public companies, warrant agent, or in
similar capacities generally performed by corpcrate
trustees, and in so acting possess, purchase, sell,
invest, reinvest, safekeeping or otherwise manage cr

administer real o

=

personal property of others;

(c) Exercise the powers of a corporation or a
limited-liability company Iincorporated or organized
under the laws of this state or quelified tc transact
business as & foreign ccrporation or a limited-
liability company under the laws of this State and
any incidental powers that are reasonably necessary
to enable it to fully exercise, in accordance with
commonly accepted customs and usages, a power
conferred in this chapter;

(d) Delegate duties and powers, including investment

functions under s. 518.112, 1in accordance with

o

he

powers granted to a trustee in chapter 73€ or an

<

other applicable law, and retain agents, attorneys,
accountants, investment advisers or other individuals

or entities to advise or assist the Family Trust
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Company, Licensed Family Trust Company or Foreign
Licensed Family Trust Company in the exercise of its
of its powers and duties under this chapter and
chapter 736, including, but not limited to retaining

a public trust company (other than another Family

N

Trust Company, Licensed Family Trust Company oOr
Foreign Licensed Family Trust Company) or bank trust
department for these purposes; and

() Do and perform all acts necessary OoOr incidentel
to exercise the powers enumerated in this section or
authorized by this chapter and any other applicable

aws of this State.

—

(2) Subject to the provisions of (3) and ss. £59.130 and
659.230 and provided it 1is in good standing in its
principal jurisdiction a Foreign Licensed Family Trust
Company may exercise the powers and authorities granted to
it pursuant to the family or private trust company
statutes, regulations and rules cf its principal
jurisdiction and it is also subject to the duties,
restrictions and limitations as set forth in the family or

private trust company statutes, regulations and rules of

its principal jurisdiction. In addition, a Foreign
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Licensed Family Trust Company may act as power of attorney
agent pursuant toc Chapter 709.
(3} A Family Trust Company, Licensed Family Trust Conmpany
or a Foreign Licensed Family Trust Company shall not engage
in any:
(a) Banking, provided, however, that a Family Trust
Company or Licensed Family Trust Company may
establish accounts at other financial institutions
for its own purpeses or on behalf of Family Members
te which it provides services pursuant <t©c this
chapter; or
(b) Fiduciary services with the public unless

licensed pursuant to chapter €58.

Section 25. Section 659.310, Florida Statutes, 1s created

to read:

652.310 Investments.-

(1) For all periods after its initial owners’ equity
contribution the assets forming the minimum capital of a
Licensed Family Trust Company or a Family Trust Company must:

{(a) Consist of:

(1) Ceash;
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(2) Governmental obligations or insured depcsits

that mature within 3 years after acquisition;

(3) Readily marketable securities or other

liquid, secure assets, bonds, sureties or

insurance; or

(4) Bny combination thereof.
(b) Have an aggregate market value of at least 100
percent of the company’s reqguired owners'’ equity, as
specified in s. 659.170. If the aggregate market
value of 100 percent of the company’s reguired
owners’ equity shall at any time be less than the
amount required by s. 659.170, the company shall have
five (5) business days to restore the owners’ equity
to comply with s. 659.170.

(2y 2 Family Trust Company or Licensed Family Trust
Company may purchase or rent real or perscnal property for use
in the conduct o¢f the business and other activities o¢f the
company .

(3) Notwithstanding the provisions of any other law to the
contrary, a Family Trust Company or Licensed Family Trust
Company may invest its funds for its own account, other than
those reguired or permitted to be maintained by subsection 1 or

2, 4in any type or character of equity securities, debt
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O

securities or other asset, provided the investment complies with
the prudent investor rule in s. 518.1%1, unless such compliance
is otherwise waived in accordance with s. £518.11.

(4} Notwithstanding the provisions of any other law to the
contrary, @& Family Trust Company or Licensed Family Trust
Company 1s authorized while acting as a fiduciary to purchase
directly from underwriters or distributers or in the secondary
market:

(a) Bonds or other securities underwritten or
distributed by:

(1) the Family Trust Company or Licensed Famil

[Sed

Trust Company,

(2) a Family Rifiliate, or

(3) a syndicate including the Family Trust

Company or Licensed Family Trust Company or

Family Affiliate, and
(b} Securities of any investment company (mutual
fund, closad-end fund, or unit investment trust), as
defined under the Investment Company Act of 19240, for
which the Family Trust Company or Licensed Family
Trust Company acts as advisor, custodian,
distributor, manager, registrar, shareholder

servicing agent, sponscr or transfer agent.
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The aucthority granted in subsection 4 may be exercised
{(a} The investment is not expressly prohibkited by
the instrument, judgment, decree or order
establishing the fiduciary relationship;

(by The Family Trust Company or Licensed Family

Iy
{ose

Trust Company procures in writing the consent o =S|
co-fiduciaries with discretionary investment powers,
if any, tc the investment; and
{c) The Family Trust Company or Licensed Family
Trust Company discloses in writing to the person or
persons to whom 1t sends account statements its
intent to exercise the authority granted in
subsection 4 before the £first exercise of that
authority, and each such disclosure shall reflect the
following;
(1) the nature of any interest the Family Trust
Company  or Licensed Family  Trust Company’s
interest has {(or is reasonably expected to have)
in the underwriting or distribution of any bonds
or securities purchased;

{2) the nature and amount of any fee or other

compensation received (or reasonably expected to
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be received) by the Family Trust Company or
Licensed Family Trust Company in connection with
the transaction;

(3) the nature of the relationship between the

Family rust Company or Licensed Family Trust
Company and any investment company described in
paragraph (b)) of subsection 4, and

(4) the nature and amount of any fee or other
compensation received (or reasonably expected to

s

be received) by the Family Trust Cocmpany or
Licensed Family Trust Company £for providing any
services to any investment company described in
paragraph (b) of subsection 4.

(6) Nothing in subsections 4 or 5 shall affect the degree
of prudence which is resquired of fiduciaries under the laws of
this State. However, any purchase of bonds or securities under
authority of subsections 4 and 5 of this section are not
presumed to be affected by a conflict between the fiduciary’s
personal and fiduciary interests if such purchase:

(a) Is at a fair price;
(by 1Is in accordance with:

{1) The interest of the Qualified Beneficiaries;
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(2) The purpcses of the trusts; and

{c) Otherwise complies with:
{1} The prudent investor rule in s. 518.11, or
any prudent investor or similar rule under cther
applicable law, unless such compliance is
otherwise waived in accordance with s. 518.11 or
such other applicable law; and
(2) The terms of the instrument, judgment,
decree or ocrderx establishing the fiduciary
relationship.

(7) Notwithstanding the foregoing provisions of this
section, a Family Trust Company or Licensed Family Trust Company
shall not, while acting as a fiduciary, purchase any bond or
security issued by the Family Trust Company or Licensed Family
Trust Company or an affiliate thereof unless:

(a) The Family Trust Company or Licensed Family
Trust Company is expressly authorized to do so by:
(1) The terms of the instrument c¢reating the
trust;
(2) A court order;
(3) The written consent of the settlor of the

trust for which the Family Trust Company Or
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L egisllation

Licensed Family Trust Company is serving as
trustee; or

<

(4) The written consent of every adult Qualified
Beneficiary of the trust who, at the time of such

purchase is entitled to receive income under the

or who would be entitled to receive a

(w3

trus
distribution of principal if the trust were

terminated; or

(2) Complies with:
(I) The prudent investor rule in s. 5i8.11,
or any prudent investor or similar rule
under other applicable law, wunless such
compliance is otherwise waived in accordance
with s. 518.11 or such other applicable law;

and

(II) The terms of the instrument, Jjudgment,
decree or order establishing the fiduciary

relationship.
(8) Except as ctherwise expressly limited by the foregoing
provisions of +this subsection, a Family Trust Company or

Licensed Family Trust Company while acting as a fiduciary is
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also authorized, without limiting any powers otherwise conferred
on fiduciaries by law, to do any of the following, which are not
presumed to be affected by a conflict between the fiduciary’s

personal and fiduciary interests:
(a) Make an equity investment in a closely held
entity that may or may not be marketable and that is
owned or controlled, either directly or indirectly,
by one or more Family Members;
(b) Place a security transaction using a broker that
is a Family Member;
(c) Enter into an agreement with a Family Member who
is the settlor or a Qualified Beneficiary of any
trust with respect t¢ the appointment of the Family
Trust Company or Licensed Family Trust Company as a
fiduciary of such trust or with respect tc the
compensation of the Family Trust Company and Licensed
Family Trust Company for service as a fiduciary;
(d) Transact business with a Family Member;
(e) Transact business with or invest in any asset of
another trust, estate, guardianship, or
conservatorship for which the Family Trust Company or
Licensed Family Trust Company is a fiduciary or in

which a Family Member has an interest;
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(£) Deposit trust assets in a financial institution
that is owned, controlled or operated by one or more
Family Members;

(g} Purchase, sell, hold, own or invest in any
security, bond, real or personal property, stock or
other asset of a Family Member; and

{h) With or without adequate security, loan money to
or borrow money from any Family Member, or any trust,
estate or guardianship £for which the Family Trust
Company or Licensed Family Trust Company serves as a
fiduciary.

(9) To the extent not inconsistent with and subiject to ths
terms of sections (4) through(8) above, the duty of loyalty
provisions in 736.0802 shzll apply to Family Trust Companies,
Licensed Family Trust Companies, and Foreign Licensed Family
Trust Companies when serving as trustee of any trust whose

administration is subject to chapter 736.

Section 26. Section 659.320, Florida Statutes, 1is created

to read:

£659.320 Qaths, affidavits, and  acknowledgments.-Whenever a

Family Trust Company or a Licensed Family Trust Company 1is
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required to make an cath, affirmation, affidavit, cr
acknowledgment regarding any fiduciary capacity in which it is
acting or is preparing to act, any director or officer or, 1if
the Family Trust Company or Licensed Family Trust Company is a
limited liability company, any manager expressly authorized by
the Family Trust Company or Licensed Family Trust Company, shall
make, and subscribe if rzquired, any such oath, affirmation,
affidavit, or acknowledgment on behalf of such Family Trust

Company or Licensed Family Trust Company.

Section 27. Section 659.330, Florida Statutes, is created

659.330 Unlawful to advertise services to public.-2 Family Trust
Company, Licensed Family Trust Company or & Foreign Licensed
Family Trust Company shall not advertise its services to the

public.

Section 28. Section 659.340, Florida Statutes, 1is created

to read:

659.340 Service as court appointed fiduciary; bond requirement.-
No Licensed Family Trust Company or Foreign Licensed Family

Trust Company shall be required to provide or otherwise post a
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bond or other surety to serve as a court appointed fiduciary in

any proceeding brought or conducted in this State, incliuding,

but not limited to, serving as a personal representative.

Section 29. Section 659.400,

Florida Statutes, is created

to read:
659.400 Regulaticons of OFR.-OFR may adopt such rules and
regulations as may be necessary to carry out the purposes and

provisions of this chapter.

Section 30. Section €59.410, Florida Statutes, 1is created

to read:

659.410 Examination and fees for examination.-

(1) OFR may examine the books and records of a Licensed Family

Trust Company &at any Ttime to the extent necessary to determine

that it is operating in compliance with this chapter, and take

appropriate enforcement actions as if the company were operating
under Chapter 658.

(2) OFR may examine the books and records of a Family Trust
Company at any time to the extent necessary to determine if the
Family Trust Company meets the requirements of s,

659.020(8) and
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is in compliance with ss. 659.130, 65%.240, 65%.306(3) and
659.330. OFR shall 1limit the scope of any examination of a

Family Trust Company to the information necessary to make such

o}

eterminations. OFR may rely upon any certificate of trust,

(w3

rust summary or written statement £f£rom the Family Trust Company
regarding the identity of the Qualified Beneficiaries of any
trust or estate for which the Family Trust Company serves as a
fiduciary and the qualification of such Qualified Beneficiaries
as permissible recipients of Family Trust Company services under

h

cr
[t}

ss. 6359.020(8). OFR shell not be entitled to examine

financial bocks oxr records of a Family Trust Company or th

[0}

financial books or records of any trust, estate or Family Member
for which the Family Trust Company serves as a fiduclary or
agent.

(3) OFR may examine the books and records ¢f a Foreign Licensed
Family Trust Company at any time to the extent necessary to
determine if the Foreign Licensed Family Trust Company and is in
compliance with ss. 659$.130, €659.240, 659.300(3) and 659.330.
In connection with any examination of the books and records of a
Foreign Licensed Family Trust Company, OFR may rely upon any
recent review or certification letters issued by the applicable
regulatory agency of the principal Jjurisdiction of the Foreign

Licensed Family Trust Company to the extent the Foreign Licensed
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Family Trust Company is able to demonstrate to the satisfaction

of OFR that +the applicable restrictions and definitions

contained in the family +trust company legisletion of the
principal jurisdiction  are substantially similar te  the
corresponding restrictions in the Chapter 659. Moreover, OFR’s

examination of the boocks and records of a Foreign Licensed

Family Trust Company shaill, <tc the extent practicabl

[§)

; be
limited to the books and records of the Florida operations of
the Foreign Family Trust Company.

(4) For each examination of the books and records c¢f a Licensed
Family Trust Company, Family Trust Company or Foreign Licensed
Family Trust Company as authorized under this chapter, OFR shall
charge and collect from the Licensed Family Trust Company,
Family Trust Company or Foreign Licensed Family Trust Company &
fee for conducting the examination and in preparing and copying
the report of the examination at the rate established pursuant
to s. €55.045(1) (¢).

(5) All money collected under this section must be deposited in

the Financial Institutions’ Regulatory Trust Fund to be used to

pay its costs of administering the Financial Institutions Codes
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Section 31. Section 659.460, Florida Statutes, is created

to read:

£59.460 Authority of OFR to revoke certificate of authority.-

(1) The violation of any of the provisions of this chapter
by the ocfficers or directors, or the managers or members acting
in a managerial capacity, o©¢f any Licensed Family Trust Company
is sufficient <cause for OFR tc revoke the Certificate of
Authority of the Licensed Family Trust Company.

{(2) If a Licensed Famiiy Trust Company o©r any person
authorized tc act on behalf of the Licensed Family Trust Company
refuses to allow OFR to inspect all boocks, records, papers and
effects of the business of the Licensed Family Trust Company,
OFR may provide the Licensed Family Trust Company written notice
of its intent to revoke the Certificate of Authority of the
Licensed Family Trust Company. Such written notice shall be
delivered to the Licensed Family Trust Company at its principail

office or its registered agent in this State. If the Licensed

[

Family Trust Company fails te allow OFR toc inspect all books,
records, papers and effect of the business of the Licensed
Family Trust Company on or before the 30th day after the

Licensed Family Trust Company receilves such notice, OFR may then
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revoke the Certificate of Authority of the Licensed Family Trust

(3) Notwithstanding the provisions of subsection (2), OFR
shall be permitted immediate access to such books, records,
papers and effects of the business of the Licensed Family Trust
Company if such access 1s necessary to prevent serious harm,

financial or otherwise, to any person.

Section 32. Section 659.465, Florida Statutes, 1is created

to read:

€59.465 QFR cease and desist authority with respect to a family
trust company or a foreign licensed family trust company.-O0FR
may issue and serve a cease and desist order to a Family Trust
Company or a Foreign Licensed Family Trust Company found to be
in violation of any sections in this title which are applicable
te a Family Trust Company or & Foreign Licensed Family Trust

Company, as the case may be.

Section 33. Section 659.470, Florida Statutes, is created

to read:

£€59.470 Failure to submit required report; fees.~-If a Family

Trust Company, Licensed Family Trust Company or a Foreign
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Licensed Family Trust Company fails to submit within the
prescribed period its annual certification or any other report
required by this chapter or any regulation, OFR may impose and
collect a fee of not more than one hundred dollars ($100) for

cach day the annual certification or report is overdue.

Section 34. Section 659.490, Florida Statutes, is created
to read:
659.490 Willful neglect to perform duties imposed by law or
failure to conform to material lawful reguirement made by OFR;
removal.—-Each officer, director, manager, member, employee or
agent of a Licensed Family Trust Company who, following written
notice from OFR sent by certified mail, knowingly or wilifully
neglects to perform any duty required by this chapter or other
applicable law, or fails to conform to any material lawful
requirement made by OFR, is subject to removal upon order of
OFR.

Section 35. Section 659.500, Florida Statutes, is created

to read:

659.500 Access to bocks and records; confidentiality; penalty

for disclosure.-




Legislaticn
1213 (1) The boocks and records of a Family Trust Company,
1214 Licensed Family Trust Company and Foreign Licsnsed Family
1215 Trust Company are confidential and shall be made available
1216 for inspection and examination only:
1217 (&) To OFR or its duly authorized represantative;
1218 (b} To any person duly authcrized tc act for the
1219 Family Trust Company, Licensed Family Trust Company
1220 or Foreign Licensed Family Trust Company;
1221 (c) As compelied by a court of competent
1222 jurisdiction, pursuant to a subpoena issued pursuant
1223 to the Florida Rules of Civil Procedure, the Florida
1224 Rules of Criminal Procesdure, or the Federal Rules of
1225 Civil Procedure, or pursuant to & subpoena issued in
1226 accordance with state or federal law. Prior to the
1227 production of the books and records of a Family Trust
1228 Company, Licensed Family Trust Company or Foreign
1228 Licensed Family Trust Company, the party seeking
1230 production must reimburse the Family Trust Company,
1231 Licensed Family Trust Company or Foreign Licensed
1232 Family Trust Company for the reasonable costs and
1233 fees incurred in compliance with the production. IFf
1234 the parties disagree regarding the amount of
1235 reimbursement, the party seeking the records may
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request the court having Jjurisdiction to set the
amount of reimbursement;

(dy As compelled by legislative subpoena as provided

w

by law, in which case the provisions of s. 6859.510
(2) Pursuant to a subpoena, toc any federal or state
law enforcement or prosecutorial instrumentality
authorized to investigate suspected criminal
activity;

(f) &s authorized by the board of directors (if in
corporate form) or ths managers (if in limited
iiability company form) of the Family Trust Company,
Licensed Family Trust Company or Foreign Licensed
Family Trust Company; or

(g) As provided in subsection (2).

(2) Books and records pertaining to customers, stockholders

or members.

(a)Each customer, stockhelder (if in corporate form)
ocr the member (if in limited liability company form)
has the right to inspect such bocks and records of a
Family Trust Company or Licensed Family Trust Company
as pertain to her or his accounts or the

determination of her or his wvoting rights.
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(b)The books and records pertaining te customers,
members, and stockholders of any Family Trust Company
or Licensed Family Trust Company shall be kept
confidential by the Family Trust Company or Licensed
Family Trust Company and its directors, managers,
officers, and emplovees and shall not be released
except upon express authorization of the customer as
to her or his own accounts or stockholder or members
as to her or his voting rights. However, information
may be released, without the authorization o¢f a
customer, member or shareholder in a manner
prescribed by the board of directors (if in corporate

form) or managers (if in limited liability company

}4
h

form) to wverify or corroborate the existence or
amount c¢f a customer's account when such information
is reasonably provided to meet the neseds c¢f commerce
and te ensure accurate credit information.
Notwithstanding this paragraph, nothing 1in this
subsection shall prohibit a Family Trust Company or a
Licensed Family Trust Company from disclosing
financial information as referenced in this

subsection as permitted by Pub. L. No. 106-102(1995),

as set ferth in 15 U.S.C.A. s. 6802, as amended.
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(c) A person who willfully violates the provisions of
this secticon that relate to unlawiul disclosure of
confidential information is guilty of a felcony of the
third degree, punishable as provided in s. 775.082,
s. 775.083, or s. 775.084.
(d) The provisions c¢f this subsection (2) shall not
apply to a Foreign Licensed Family Trust Company in
that the laws of the jurisdiction of its principal
place o¢f Dbusiness shall govern the rights of
customers, members, and stockholders to inspect it
books and records.
(3) For purpcses of this section the term “bocks and
records” shall include, but is not limited tc, the ss.
659.110 and 659.120 application for a Certificate of
Authority (and any documents connected with such
application and the OFR’s corresponding investigation in
granting or denying the issuance of such Certificate of
Authority), the s. €59.125 initial registraticn documents
of a Family Trust Company or a Foreign Licensed Family
Trust Company, the s. 659.240 annual certification made by
a Family Trust Company, Licensed Family Trust Company or a

Foreign Licensed Family Trust Company a&and the s. 659.250
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documentation submitted <to OFR in connection with a

Licensed Family Trust Company discontinuing its business.

Secticn 36. Section 65%.510, Florida Statutes, 1is created

to read:

659.510 Rececrds relating to an OFR examination; limited

restrictions upon public access.-

(1) Except as otherwise provided in this section and
=

except £for such portions <thereof which are otherwise public

record, zll records and information relating to an examination

L}

o) a Family Trust Company, Licensed Family Trust <Company or
Foreign Licensed Family Trust Company by OFR are confidential

and exempt from the provisions of s. 119.C07(1) wuntil such

examination is completed or ceases to be active. For purposes

thy

of this subsection, an examination is considered *“active” while
such examination is being conducted by OFR with a reasonable,
good faith Dbelief that 1t may lead to the filing of
administrative, c¢ivil, or c¢riminal proceedings. An examination
does not cease to be active if OFR is proceeding with reasonable
dispatch, and there is a good faith beliei that action may be

initiated by OFR or other administrative or law enforcement

agency. After an examination 1is completed or ceasss to be
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1326 active, portions of such records relating to the examination
1327| shall be confidential and exempt from the provisions of s.
1328 | 119.07(1) to the extent that disclosure would:
1329 (a) Jeopardize the integrity of another active
1330 examination;
1331 (b) Impair the safety and soundness of the Family
1232 Trust Company, Licensed Family Trust Company OI
1333 Foreign Licensed Family Trust Company;
1334 (c) Reveal personal financial information of a
1335 customer, Family Member, stockholder (if in corporate
1336 form) or member (if in limited 1liability company
1337 form) ;
1338 (d) Defame or cause unwarranted damage to the good
1339 name cr reputation of an individual or jeopardize the
1340 safety of an individual; or
1341 (e} Reveal investigative techniques or procedures.
1342 (2) Except as otherwise provided in this section and
1343 except for such portions thereof which are public record,
1344 | reports of examinations, operations, or condition, including
1345 | working papers, or portions thereof, prepared by, or for the use
1346 of OFR are confidential and exempt from the provisions of s.
1347 119.07(1). However, such reports or papers or portions thereof
1348 | may be released to:
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(a) The Family Trust Company, Licensed Family Trust
Company or Foreign Licensed Family Trust Company
under examination;

(b) Any cfficer, cdirector, committee mamber,
emplovee, attorney, auditor, or independent auditor
officially cconnected with the Family Trust Company,
Licensed Family Trust Company or Foreign Licensed
Family Trust Company, upon approval by the board of
directors, 1if organized &as a corporation or its
managers, if organized as a limited diiability
company, o¢f such Family Trust Company, Licensed
Family Trust Company or Foreign Licensed Family Trust
Company; or

(c) A fidelity insurance company, upon apprcval of
the board of directors, if organized as & corporation
cr iits managers, 1f organized as a limited liability
company of the Family Trust Company, Licensed Family
Trust Company or Foreign Licensed Family Trust
Company. However, a fidelity insurance company may
receive only that portion of an examination report
relating to a claim or investigation being conducted

by such fidelity insurance company.




1382

1383

1384

Florida Family Tr us t C omp

m
3
<

(d} Examination, operation, or condition reports of
a Family Trust Company, Licsnsed Family Trust Company
or Foreign Licensed Family Trust Company shall be
released by the OFR within 1 vyear after the
appointment of a liguidator, receiver, or conservator
to such Family Trust Company, Licensed Family Trust
Company o©or Foreign Licensed Family Trust Company.
However, any portion of such reports which discloses
the identities of bondholders, customers, Family
Members , members or stockholders shall remain
confidential and exempt from the provisions of s.
118.07(1).

Any confidential information or records obtained from OFR

pursuant to this subsection shall be maintained as confidential

and exempt from the provisions of s. 119.07(1).

(3) The provisions of this section do not prevent or

restrict:
() Publishing reports required by applicable
federal statues or regulations to be published.
(b) Furnishings records or information to any other
state, federal, or foreign agency responsible for the

regulation or supervision of Family Trust Companies,
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Licensed Family Trust Companies or Foreign Licensed
Family Trust Companies.
(c) Disclosing or publishing summaries of the
condition of Family Trust Company, Licensed Family
Trust Company or Forelign Licensed Family Trust
Company and general economic and similar statistics
and data, proevided that the identity of a particular
Family Trust Company, Licensed Family Trust Company
or Foreign Licensed Family Trust Company 1is not
disclosed.
(d} Reporting any suspected criminal activity, with
supporting documents and information, %to appropriate
law enforcement and prosecutorial agencies.

&ny confidential information or records obtained from OFR

pursuant to this subsection shall be maintained as confidential

and exempt from the provisions of s. 119.07(1).

(4) Compellied production of records.

(a) Orders of courts or of administrative law judges
for the production of <confidential records or
information shall provide for inspection in camera by
the court of the administrative law judge and, after
the court or administrative law Jjudge has made a

determination that the documents requested are

140
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relevant or would 1likely lead to the discovery of
admissible evidence, said documents shall by subject
to further orders by the court or the administrative
law judge to protect the confidentiality thereof.
Any crder directing the release of informaticen shall
be immediately reviewable, and a petition by OFR for
review of such order shall automatically stay Ffurther
proceedings in the trial court or the administrative
hearing until the disposition of such petition by the
reviewing court. If any other party files such a
petition for review, it will operate as a stay of
such proceedings only upon order of the reviewing
court.

(b) Confidential records and information furnished
pursuant to a legislative subpoena shall be kept
confidential by the legislative body or committee
which received the records or information, except in
& case involving investigation of charges against a
public official subject to impeachment or removal,
and then disclosure of such information shall be only
to the extent determined by the legislative body or

committee to be necessary.
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) EBvery Family Trust Company, Licensed Family Trust
Company and Foreign Licensed Family Trust Company shall maintain
at the cffice they are reguired to maintain in s. 659.130 fuil
and complete records of the names and residences of all the
sharehoiders or members of the Family rust Company and the
number of shares or membership units held by each, as
applicable, as well as the ownership percentage of each
shareholder or member, as the case may be. Such records shall
be subject to the inspection of all the shareholders or members
of the Family Trust Company, and the officers authorized to
assess taxes under state authority, during the normal business
hours of the Family Trust Company, Licensed Family Trust Company
or Foreign Licensed Family Trust Company. 24 current 1list of
shareholders or members shall be made available to the OFR’s
examiners for their inspection and, upon the regquest of the OFR,
shall be submitted to OFR. Except as otherwise provided in this
suksection, any portion of this 1list which reveals the
identities of the shareholders or members 1is confidential and
exempt from the provision of s. 119.07(1).

(6) Materials supplied to OFR or to employees of any
Family Trust Company, Licensed Family Trust Company or Foreign
Licensed Family Trust Company by other governmental agencies,

federal or state, shall remain the property of the submitting
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agency, and any document request must be made to the appropriate
agency. Any confidential documents supplied to OFR or to
emplovees of any Family Trust Company, Licensed Family Trust
Company or Foreign Licensed Family Trust Company by other
governmental agencies, federal or state, shall be confidential
and exempt from the provisions of 5. 119.07(1). Such
information shall be made public only with the consent of such
agency or the Family Trust Company, Licensed Family Trust
Company or Foreign Licensed Family Trust Company.

(7) Examination repcrts, investigatory records, the ss.
£59.110 and 659$.120 application for & Certificate of Authority
(and any documents connected with such application and the OFR’s
corresponding investigation in granting or denying the issuance
of such Ceriificate of Authority), the s. 659,125 initial
registration documents of a Family Trust Company or a Fereign
Licensed Pamily Trust Company, the s. 652.240 annual
certification made by a Family Trust Company, Licensed Family
Trust Company or a Foreign Licensed Family Trust Company and the
s. 659.250 documentation submitted to OFR in connection with a
Licensed Family Trust Company discontinuing its business and any
related information compiled by OFR, o¢r photographic copies
thereof, shall be retained by OFR for a period of at least 10

yvears.
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(8) A copv of any document on file with OFR which is
certified by OFR as being a true copy may be introduced in
evidence as 1f 1t were the original. OFR shall estaklish a
schedule of fees for preparing true copies of documents.

(9) Any wverson who willfully discloses the information
made confidential by this section is guilty of a felony of the
third degree, punishable as provided in s.775.082, s.775.083, or

5.775.084.

Section 37. Section 659.600, Florida Statutes, 1s created

to read:

€32.600 Application for domestication of & foreign family trust

company. -

(1) Any Fereign Family Trust Company lawfully organized
and currently in good standing with the state regulatory agency
in the Jjurisdiction under the law ¢f which it is organized may
become domesticated in this state by:

(a) Filing with the Department of State a
certificate of domestication and articles of
incorporation in accordance with and subject to all
requirements of s. 607.1801, by filing a certificate

of conversion and articles of organization in
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accordance with the requifements of s. 608.439, or by
filing articles of conversion in accordance with the
requirements of s. 605.1045, and
(b) Filing an application for a Certificate of
Authority to commence operations as a Licensed Family
Trust Company in accordance with s. 659.110 which is
approved by OFR or by filing the prescribed OFR form
to register as a Family Trust Company to commencs
operations in accordance with s. 659.125.
(2) The Foreign Family Trust Company may make application
pursuant to 1(b)of this section prior to satisfying the

=

requirements of 1l(a). Upon receipt of a Certificate of

Lay}

Authority, the oreign Family Trust Company must satisfy the
reguirements of 1l(a) to compiete the domestication process

before commencing operations.

Section 38. Section 659.610, Florida Statutes, 1s created

to read:

659.610 Application of gqualification of & <foreign licensed
familv trust company for multi-state activities.-Any Foreign
Licensed Family Trust Company lawfully organized and currently

in good standing with the state regulatory agency in the
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jurisdiction under the law of which it

amil i v

is organized mav gualify

to commence operations in this state by:

(1) Filing an application with the Department of State to

apply for a certificate of authority in accordance with and

subject to all requirements of s. 607.1503, 608.503,
605.0902, or 620.1902 or tco apply for a statement of
qualification in accordance with and subject to all
requirements of s. 620.9102 to transact business in this
state, and

(2) Filing an initial registration to commence operations

as

a Foreign Licensed Family Trust Company in accordance

with and subject to all requirements of 659.125 and subject
to the sections of this

Chapter which specifically state

that they apply to & Foreign Licensed Family Trust Company.

Section 39, Subsection (5) of section 709.2102, Florida
Statutes, is renumbered as subsection (6)and subsections (6} and
(7} of section 709.2102 are renumbered as subsections (8) and
{9)and subsections (8) through (i5) of section 709.2102 are
renumbered as subsections (11) through (18), respectively, and
new subsections (5), (7) and (10)are added to that section, to

read:
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1550 (5) “Family Trust Company” has the same meaning as in s.

1552 (7) “Foreign Licensed Family Trust Company” has the same

1552 meaning as in s. €59.020(10).

1554 (10)”Licensed Family Trust Company” hes the same meaning

1555| as in s. 658.020(12).

1557 Section 40. Subsection (1) of section 709.2105, Florida

1558 | Statutes, is deleted and is replaced with the following:

1559 (1} The agent must be:

1560 (a) a natural person who is 18 years of age or older
1561 e

1562 (b) & financial institution that has trust powers,
1563 has a place of business in this state, and 1s authorized
1564 to conduct trust business in this state; or

1565 (c) a Family Trust Company, Licensed Family Trust
1566 Company or a Foreign Licensed Family Trust Company.

1567

1568 Section 41. Subsection (4) of section 7092.2112, Florida

1569 Statutes, is amended, to read:

1570 (4) For purposes of this section, the term “qualified

oy 2

1571 agent” means an agent who is the spouse of the principal,
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an heir of the principal within the meaning of s. 732.103

a financial institution theat has trust powers and & place

of business in this state, & Family Trust Company, &

Licensed Family Trust Company, a Foreign Licensed Family

Trust Company, an attorney or certified public accountant

who is licensed in this state, or a natural person who is &
resident of this state and who has never been an agent for

more than three principals at the same time.

Section 4Z. Subksections (1) and (2) of section 709.2116%,
Filorida Statutes, are amended to read:

(1) (a) A third person who 1in good faith accepts a
power of attorney that appears to be executed in the manner
required by law at the time of its execution may rely upon
the power of attorney and the actions of the agent whic
are reasonably within the scope of the agent’s authority
and may enforce any obligation created by the actions of

the agent as if:

1. The power of attorney were genuine, wvalid, and
still in effect;
2. The agent’s authority were genuine, valid, and

still in effect; and
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2. The authority cf the officer execut
behalf of a financial institution that has trust powers or

the officer or manager executing for or on behalf of a

Family Trust Company, Licensed Family Trust Company or

Foreign Licensed Family Trust Company and acting as agent

is genuine, valid, and still in effect.

(b) For purposes of this subsection, and without
limiting what constitutes good faith, a third person does
not accept a power of attorney in good faith 1f the third
person has notice that:

1. The power of attorney 1is void, invalid, or
terminated; or

2. The purported agent’s authority is void, invalid,
suspended, or terminated.

{2) A third person may require:

{a) An agent to execute an affidavit stating where the
principal is domiciled; that the principal is not deceased;
that there has been no revocation, or partial or complete
termination by adjudication of incapacity or by the
occurrence of an event referenced in the power of attorney;
that there has been no suspension by initiation of
proceedings to determine incapacity, or to appoint a

guardian, of the principal; that the agent’s authority has
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not been fterminated by the filing of an ction for
dissoiution or annulment o¢f marriage or by the legal
separation of the agent and the principal; and, if the
affiant is a successcry agent, the reasons for the
unavailability of the predecessor agents, if any, at the
time the authoritv is exercised.

(b) 2n officer of a financial institution or an officer

or manager of a Family Trust Company, Licensed Family Trust

Company or a Foreign Licensed Familv Trust Company acting

as agent to execute a separate affidavit, or include in the

form of the affidavit, the cfficer’s or manager’s title and

a statement that the officer or manager has full authority
to perform all acts and enter inteo all transacticens
authorized by the power of attornev for and on behali of

the financial institution, Family Trust Company, Licensed

Family Trust Company or Foreign Licensed Family Trust

Company 1in its capacity as agent. A written affidavit
executed by the agent under this subsection may, but need
not, be in the following form:

STATE OF
COUNTY OF
Before me, the undersigned a&authority, personally

appeared (attornev in fact) (“Affiant”), who swore

or affirmed that:
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1641 1. 2ffiant 1is the attorney in fact named in the
1642 Durable Power of Attorney executed
1643 by (principal) (“Principal”) on (date) .
le44 2. This Power of Attorney is currently exercisakle
1645 by Affiant. The principel is domiciled in {(insert
1646 name of state, territorv, or foreign country)
1647 3. Tc the best c¢f &ffiant’s knowledge after
1648 diligent search and inquiry:
1649 a. The Principal is not deceased;
1650 b. Bffiant’s authority has not been suspended by
1651 initiation of proceedings to determine incapacity or
1652 to appoint a guardian or a guardian advocate; and
1653 ¢. There has been no revocation, or partial or
1654 complete termination, of the power of atterney or of
1655 Affiant’s authority.
1656 4. Affiant 1s acting within the scope of authority
1657 granted in the power of attorney.
1658 5. Affiant is the successor to {insert name of
1659 predecessor agent) , who has resigned, died, become
1660 incapacitated, 1is no longer cualified to serve, has
1661 declined toc serve as agent, or is otherwise unable to
1662 act, if applicable.
1663 6. Affiant agrees not to exercise any powers
1664 granted by the Durable Power of Attorney if Affiant
i665 attains knowledge that it has been revoked, has been
1666 partially or completely terminated or suspended, or is
1667 no longer valid because of the death or adjudication
1668 of incapacity of the Principzal.
1669 (Affiant)
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Sworn tc (or affirmed) and subscribed before me

this day of (month) , (year) , by (name of

person making statement)

(Sicnature of Notary Public-State of Fleorida)

(Print, Tvpe, or Stampg Commissioned Name cf Notary Public)

Personally Known OR Produced Identification

(Type of ldentification Produced)

Section 43. Subsection (1) of section 733.305, Florida

tatutes, is amended, to read:

(1) All trust companies incorporated under the laws ci
Florida, all state banking corporations and state savings
associlations authorized and qualified to exercise fiduciary

powers in Florida, all family trust companies, licensed

family trust companies and foreign licensed family trust

companies authorized to serve as personal representative

pursuant to s. 65%.300(1) or (2), and all nationel banking

associations and federal savings and loan associations
authorized and qualified to exercise fiduciary powers in
Florida shall be entitled to act as personal

representatives and curators of estates.
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Section 44. Subsection (3} of section 733.402, Florida
Statutes, is amended, to read:

{(3) The requirements of this section shall not apply to

banks and trust companies authorized by law to act as

personal representative. Notwithstanding the foregoing,
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trust companies operating under ch. €5

Licensed Family Trust Companies or Foreign Licensed Family

Trust Companies as such terms are defined in s. 659.020

shall not be exempt from the reguirements of this section.

Section 45. Subsections (2} and (3) of section 736.0802,
Florida Statutes, are amended, to read:

(2) Subject to the rights of persons dealing with or
assisting the trustee as provided in s. 736.1016, a sale,
encumbrance, or other transaction involving the investment
or management of trust property entered intc by the trustee
for the trustee's own personal account or which is
otherwise affected by & conflict between the trustee's
fiduciary and personal interests is vecidable Dby a
beneficiary affected by the transaction unless:

(a) The transaction was authorized by the terms of the

trust;
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(b) The transaction was approved by the court;

(c) The  Dbeneficiary did not commence

[

judicial
proceeding within the time allowed by s. 736.1008;

(d) The beneficiary consented to the trustee's conduct,
ratified the transaction, or released the +trustee in
compliance with s. 736.1012;

(e} The transaction involves a contract entered into or
claim acquired by the trustee when that person had not
become or contemplated becoming trustee;

(£) The transaction was consented to in writing by a
settlor cf the trust while the trust was revocable; er

(g) The transaction 1s one by a corporate trustee that
involves a money market mutual £und, mutual fund, or a
common trust fund described in s. 736.0816(3); or

{h) With respect tc a trust being administered by a

Family Trust Company, Licensed Family Trust Company, or

Foreign Licensed Family Trust Company, as each is defined

in ch. 659, Florida Statutes, the transacticn is authorized

by one or more of sub-subsections (4) through (8) of s.

(2) (a) A sale, encumbrance, or other transaction
involving the investment or management of trust property is

presumed toc be affected by a conflict between perscnal and
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fiduciary interests if the sale, encumbrance, or other
transaction is entered into by the trustee with:

+&rl. The trustee's spouse;

£b+2. The trustee's descendants, siblings, parents, or
their spouses;

+e+§; An officer, director, employee, agent, or attorney
of the trustee; or

4e+4. A corporation or other person or enterprise in
which the trustee, or a person that owns a significant
interest in the trustee, has an interest that might affect

the trustee's best judgment.

{b) This subsection shall not apply with respsct to =z

trust being administered by a Family Trust Company,

Licensed Family Trust Company, or Foreign Licensed Family

Trust Company, as each 1is defined in c¢h. 6359, Fleorida

Statutes, if the sale, encumbrance, or other transaction is

authorized by one or more of sub-subsections (4) through

{8) of s. 659.310.
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Section 46. Subsection (5) of section 736.0802,
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Florida

Statutes, is amended toc add a new paragraph (i) at the end, to

read:

(i) This subsection shail not apply with respect

to a trust being administsred by a Family Trust

Company, Licensed Family Trust Company, or

Foreign

Licensed Family Trust Company, &s each is defined in

ch. €59, Florida Statutes.

Section 47. Subsection (5) of section 744.351,

Statutes, is amended, to read:

(5) Financial 1Institutions as defined

in

Florida

S.

744,309¢(4), other than a trust company operating under

Ch. 659 which is not a Licensed Family Trust

Company

or Foreign Licensed Family Trust Companv as such

terms

are defined in s. €59.020, and public guardians

authorized by law to be guardians shall

required to file bonds.

not

be

Section 48. This act shall take effect upon becoming

a law.
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LEGISLATIVE POSITION GOVERNMENTAL AFFAIRS OFFICE
REQU EST FORM Date Form Received

[ GENERAL INFORMATION |

Submitted By Elaine M. Bucher, Chair, Estate and Trust Tax Planning Committee of the Real
Property Probate and Trust Section
(List name of the section, division, committee, bar group or individual)

Address 777 S. Flagler Dr., Ste. 500 East, West Palm Beach, FL 33401 —
Telephone: (561) 650-0693

Position Type Estate and Trust Tax Planning Committee of the Real Property Probate and Trust
Section of the Florida Bar

| CONTACTS |

Board & Legislation
Committee Appearance Elaine Bucher, Gunster, Yoakley & Stewart, P.A., 777 S. Flagler Dr.,
Ste. 500 East, West Palm Beach, FL 33401
Telephone: (561) 650-0693
William T. Hennessey, Gunster, Yoakley & Stewart P.A., 777 South
Flagler Drive, Suite 500 East, West Palm Beach, FL, Telephone: (561)
650-0663, Email: whennessey@gunster.com
Peter M. Dunbar, Pennington, Moore, Wilkinsan, Bell & Dunbar, P.O.
Box 10095, Tallahassee, FL 32302-2085 Telephone 850-222-3533
Martha J. Edenfield, Pennington, Moore, Wilkinson, Bell & Dunbar,
P.O. Box 10095, Tallahassee, FL 32302-2095 Telephone 850-222-
3533
Appearances
before Legislators

(List name and phone # of those appearing before House/Senate Commitiees)
Meetings with
Legislators/staff

(List name and phone # of those having face to face contact with Legislators)

PROPOSED ADVOCACY !

All types of partisan advocacy or nonpartisan technical assistance should be presented to the Board of
Govemors via this request form. All proposed legistation that has not been filed as a bilt or a proposed
committee bill (PCB) should be attached to this request in legislative format - Standing Board Policy
9.20(c). Contact the Governmental Affairs office with questions.

If Applicable,
List The Following N/A
(Bill or PCB #) (Bili or PCB Sponsor)

Indicate Position  Support X] Oppose [] Technical [} Other O
Assistance

Proposed Wording of Position for Official Publication:

Support amending §710.123 to permit a donor, a holder of a power of appointment or a fiduciary acting
pursuant to an authorizing provision in a will or a trust to provide in the instrument creating the
custodianship that the custodianship not terminate until the minor’s attainment of age 25.
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Reasons For Proposed Advocacy:

The proposed amendment of the Florida Uniform Transfers to Minors Act is intended to give Floridians |
the option in certain circumstances of using custodianships which do not terminate until the minor's
|attainment of age 25 rather than the current age 21. The result will be to altow Floridians to benefit from
the advantages of the statutory protections of UTMA for college-aged beneficiaries without the expense
and complexity of a formal trust arangement.

PRIOR POSITIONS TAKEN ON THIS ISSUE i

Please indicate any pnor Bar or section positions on this issue to include opposing positions. Contact
the Governmental Affairs office if assistance is needed in completing this portion of the request form,

Most Recent Position

(Indicate Bar or Name Section) (Support or Oppose) {Date)
Others
{May attach list if
more than one )

(Indicate Bar or Name Section) (Support or Oppose) (Date)

REFERRALS TO OTHER SECTIONS, COMMITTEES OR LEGAL ORGANIZATIONS |

The Legislation Committee and Board of Governors do not typically consider requests for action on a
legisiative position in the absence of responses from all potentially affected Bar groups or legal
organizations - Standing Board Policy 9.50(¢c). Please include all responses with this request form.
Referrals

Tax Section of The Florida Bar

{Name of Group or Organization) {Support, Oppose or No Position)
The Florida Bankers Association

(Name of Group or Organization) (Support, Oppose or No Position)
{(Name of Group or Organization) {Support, Oppose or No Position)

Please submit completed Legislative Position Request Form, along with attachments, to the
Governmental Affairs Office of The Florida Bar. Upon receipt, staff will further coordinate the
scheduling for final Bar action of your request which usually involves separate appearances
before the Legisiation Committee and the Board of Governors unless otherwise advised. For
information or assistance, please telephone (850} 561-5662 or 800-342-8060, extension 5662.
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Real Property, Probate and Trust Law Section of The Florida Bar
White Paper on Amended Florida Statutes Section 710.123

L SUMMARY

This legislation modifies Florida’s Uniform Transfers to Minors Act to authorize holding
assets in custodianship until age 25 in certain circumstances.

1. CURRENT SITUATION

Currently, Florida’s Uniform Transfers to Minors Act (Section 710.123) provides that
assets transferred:

N by gift or exercise of power of appointment or a fiduciary pursuant to an
authorizing provision in a will or a trust may be held by the custedian until the
minor (i.¢., the beneficiary) attains age 21. and

(2) by an obligor (including a pension plan or a person who owes the minor a
liquidated debt) or a fiduciary pursuant to a will or a trust without an authorizing
provision may be held by the custodian until the minor attains age 18.

IIIl.  EFFECT OF PROPOSED CHANGE GENERALLY

The proposed change would amend Section 710.123 to permit a donor, a holder of a
power of appointment or a fiduciary acting pursuant to an authorizing provision in a will or a
trust to provide in the instrument creating the custodianship that the custodianship not terminate
until the minor’s attainment of age 25 (assuming that the minor does not die prior to that age). If
the instrument creating the custodianship did not so provide, then the custodianship would
continue to terminate upon the minor’s attainment of age 21.

IV.  ANALYSIS

At least seven states — Alaska, California, Nevada, Oregon, Pennsylvania, Tennessee,
and Washington ~ now permit a custodian to hold assets until age 25 under certamn
circumstances, With the new Section 710.123A, Florida would join these states in providing
Floridians the option of creating a custodianship for a minor that lasts until the minor attains age
25 (in certain circumstances). As a result, Floridians would be allowed to continue the
advantages of the statutory protections of UTMA for beneficiaries until age 25, rather than being
forced to bear the expense and complexity of establishing formal trust arrangements in order to
protect such beneficiaries.

Note, however, that this amended Section would not authorize the creation of a
custodianship for a person who has attained the age of 21. Under UTMA, a custodianship may
only be created for a person whe is a minor, which is defined in existing Section 710.102(11) as
a person who has not attained age 21.
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In addition, to ensure qualification of gifts for the annual exclusion from gift tax under
Section 2503(c) of the Internal Revenue Code, if an individual creates a custodianship by a gift
that lasts until the minor attains age 25, the minor has a 30 day withdrawal right commencing
upon the minor’s 21 birthday. No withdrawal right is granted if the custodianship is created by
exercise of a power of appointment or a transfer authorized by a will or trust as no tax benefit
would be achieved.

No change would be made to the provisions of Florida’s Uniform Transfers to Minors
Act which apply to custodianships created by an obligor, a conservator or a fiduciary pursuant to

a will or trust which lacks an authorizing provision.

The proposed change would be effective for custodianships created on or after July 1,
2014.

V. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS - None.
V1.  DIRECT IMPACT ON PRIVATE SECTOR - None.
VII.  CONSTITUTIONAL ISSUES - None apparent.

VIII. OTHER INTERESTED PARTIES - The Tax Section of the Florida Bar and the Florida
Bankers Association.
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A bill to be entitled
An act amending s. 710.123 to permit certain custodianships to terminate when the
minor attains age 25.
Section 1. Section 710.123, F.S., is amended to read:
710.123 Termination of custodianship.
(1) The custodian shall transfer in an appropriate manner the custodial
property to the minor or to the minor’s estate upon the earlier of:

(a) Unless subsection (2) applies, Fthe minor’s attainment of 21 years of age

with respect to custodial property transferred under s. 710.105 or s. 710.106;

(b) The minor’s attainment of age 18 with respect to custodial property
transferred under s. 710.107 or s. 710.108; or

(¢)  The minor’s death.

(2) __An_ instrument creating a custodianship with respect ¢ custodial

property transferred under s. 710.105 or s. 710.106 on or after July 1, 2014 can

provide that the custodianship terminates upon the minor’s attainment of 25 vears of

age, but if the transfer creating such a custodianship is an irrevocable gift under s.

710.106, the custodianship will nevertheless terminate upon the date of receipt by

the custodian of a written request for the custodial property by the minor during the

30-day period beginning on the minor’s 21st birthday.

(3) Notwithstanding s. 710.102(11). if the custodianship is created on or after

July 1, 2014 and the instrument creating the custodianship provides that the

custodianship continues until the minor’s attainment of 25 years of age, then solely

Page 1 of 2
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23

24

25

26

27

28

for purposes of the application of the termination provisions of this section, “minor”

means an individual who has not attained the age of 25 vears.

Section 2. This Act shall become effective on July 1, 2014.

3938104.00012-FL BAR COMM AD
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LEGISLATIVE POSITION GOVERNMENTAL AFFAIRS OFFICE
REQUEST FORM Date Form Received

l

GENERAL INFORMATION |
Submitted By Sean W. Kelley, Chairman, Guardianship, Durable Power of Attorney and
Advance Directives Committee of the Real Praperty Probate & Trust Law Section
Address Sean W. Kelley, Kelley & Kelley, P.L., 904 Anastasia Blvd., St. Augustine, FL
32080

Telephone: (904) 819-97086

Position Type Guardianship, Durable Power of Attorney and Advance Directives Committee of
the Real Property, Probate and Trust Law Section, The Florida Bar
{Florida Bar, section, division, committee or both)

CONTACTS |

Board & Legislation

Committee Appearance Sean W. Kelley, Kelley & Kelley, P.L., 904 Anastasia Bivd., St. Augustine,
FL 32080, Telephone: (904) 819-9706.
William T. Hennessey, Gunster, Yoakley & Stewart P.A., 777 South Flagier
Drive, Suite 500 East, West Palm Beach, FL, Telephone: (561) 650-0663,
Email: whennessey@gunster.
Peter M. Dunbar, Pennington, Moore, Wilkinson, Bell & Dunbar, P.O. Box
10095, Tallahassee, Florida 32302-2085, Telephone (850) 222-3533
Martha J. Edenfield, Pennington, Moore, Wilkinson, Bell & Dunbar, P.O.
Box 10095, Tallahassee FL 32302-2095, Telephone (850) 222-3533

(List name, address and phone number})
Appearances
Before Legislators (SAME)

(List name and phone # of those having face to face contact with Legislators)

Meetings with
Legisiators/staff (SAME)
(List name and phone # of those having face to face contact with Legislators)

PROPOSED ADVOCACY |

All types of partisan advocacy or nonpartisan technical assistance should be presented to the Board of
Governors via this request form. All proposed legislation that has nof been filed as a bill or a proposed
committee bill (PCB) should be attached to this request in legislative format - Standing Board Policy
9.20(c). Contact the Governmental Affairs office with questions.

If Applicable,
List The Following N/A
(Bill or PCB #) (Bill or PCB Sponsor)
Indicate Position Support _X Oppose Tech Asst. Other

Proposed Wording of Position for Official Publication:

Support proposed amendments to F.S. Secs. 709.2201, 743.0645, and F.S. Chapter 765 to provide
competent adults greater protection in designating individuals to make medical decisions for them and to
allow a parent, legal custodian or legal guardian of a minor the ability to designate a competent adult to serve
as the minor's health care surrogate for when the parent, legal custodian or legal guardian of the minor
cannot be timely contacted by the health care provider.

Reasons For Proposed Advocacy:

Under current law, a person can designate a health care power of attorney, but must make that designation
under Chapter 709 which deals with financial powers of attorney. Additionally, there is no legal authority to
name a health care surrogate to make health care decisions for a minor when the parents, legal custodian or
legal guardian of the minor cannot be timely contacted by the health care provider. The proposed revisions
will move the ability to appoint a health care power of attorney to Chapter 765, where it properly belongs.
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They will aisa codify the ability of the parents, legal custodian or legal guardian of the minor to name a health
care surrogate to act for the minor in the situation where that person cannot be timely contacted to make
medical decisions for the minor (for instance, when the parents are out of the country).

PRIOR POSITIONS TAKEN ON THIS ISSUE |

Please indicate any prior Bar or section positions on this issue to include opposing positions. Contact the
Governmental Affairs office if assistance is needed in completing this portion of the request form.

Most Recent Position Real Property Probate and Trust Law Support 2011
(indicate Bar or Name Section) (Support or Oppose) (Date)
Others
(May attach list if
more than one ) Eider Law Section Support 2011
{indicate Bar or Name Section) {Support or Oppose) (Date)
REFERRALS TO OTHER SECTIONS, COMMITTEES OR LEGAL ORGANIZATIONS |

The Legislation Committee and Board of Governors do not typically consider requests for action on a legisiative
position in the absence of responses from alf potentially affected Bar groups or legal organizations - Standing
Board Policy 9.50(c). Please include all responses with this request form.

Referrals
Elder Law Section of the Florida Bar unknown at this time, expect support
{Name of Group or Organization) {Support, Oppose or No Position)
Health Law Section of the Florida Bar unknown at this time, expect support
(Name of Group or Organization) (Support, Oppose or No Position)
Family Law Section of the Florida Bar unknown at this time, expect support
(Name of Group or Organization) (Support, Oppose or No Paosition)

Please submit completed Legislative Position Request Form, aiong with attachments, to the
Governmental Affairs Office of The Florida Bar. Upon receipt, staff will further coordinate the
scheduling for final Bar action of your request which usually involves separate appearances
before the Legislation Committee and the Board of Governors unless otherwise advised. For
information or assistance, please teiephone {904) 561-5662 or 800-342-8060, extension 5662.
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PROPOSED LEGISLATIVE REVISIONS FOR 2014
REAL PROPERTY, PROBATE AND TRUST LAW SECTION
OF THE FLORIDA BAR
GUARDIANSHIP AND POWER OF ATTORNEY COMMITTEE

I. SUMMARY

The purpose of this proposal is to afford Floridians with more protection in designating those
they want to help them make medical decisions and to have access to health care information so that
the proper medical decisions can be made.

In addition, this proposal allows a parent. legal custodian or legal guardian of the person of a
minor to designate a competent adult to serve as a surrogate to make health care decisions for the
minor when the parents, legal custodian or legal guardian of the minor cannot be timely contacted by
the health care provider.

IL. CURRENT SITUATION
The current situation as to this proposal is:

Chapter 765. Fla. Stat., “Health Care Advance Directives” is the chapter that governs
Florida’s law on health care surrogates and living wills which are advance directives. It sets forth the
responsibilities and duties of a surrogate who has been designated to make medical decisions for a
principal, as well as protection of the principal from those surrogates who are not acting in the
principal’s best interest by a mechanism of review and removal, if necessary.

Part 11 of chapter 709, Fla. Stat., “Powers of Attorney” sets forth Florida’s law on powers of
attorney, which, with one exception, deals exclusively with a principal delegating authority to an
agent in matters of finances and the handling of real, tangible and intangible personal property. The
one exception is contained in §709.2201(2)(c), Fla. Stat., “Authority of agent” which reads:

(2) As confirmation of the law in effect in this state when this part
became effective. such authorization may include ... authority to: (c) If such
authority is specifically granted in a durable power of attorney, make health care
decisions on behalf of the principal, including, but limited to, those set forth in
chapter 765.”

This aspect of Florida’s power of attorney law has been in effect since the adoption of the
Uniform Durable Power of Attorney Act of 1974. For purposes of this paper, a power of attomey
created under §709.2201(2)(c) will be referred to as a “medical power of attorney.” All non-medical
powers of attorney will be referred to as a “financial power of attorney.” All powers of attorney
created under part II of chapter 709, Fla. Stat. are immediately effective. Florida atiorneys have used

]
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medical powers of attorney for many years as an effective estate planning document.

Under chapter 709, unfortunately the duties of an agent under a financial power of attorney
and a medical power of attorney are the same and defined in §709.2114, Fla, Stat., “Agent’s duties,”
which are duties that govern fiduciaries. §709.2114 (1)reads: “(1) An agent is a fiduciary....” Part
II of chapter 709 does not define fiduciary. A fiduciary is generally thought of as set forth in Black’s
Law Dictionary as “one who must exercise a high standard of care in managing another’s money or
property.”

Section (1) 0f §709.2116, Fla. Stat., “Judicial relief; conflicts of interest™ empowers a court
to terminate an agent’s authority or remove an agent if the agent is in violation of its duties.
§709.2117, Fla. Stat., “Agent’s liabilities” reads in part “An agent who violates this part is liable to
the principal for an amount required to: (1) Restore the value of the principal’s property to what it
would have been had the violation not occurred:...” These statutes set forth financial standards of
conduct and not medical standards of conduct.

Part Il of chapter 765, Fla. Stat., “Health Care Surrogate” governs surrogates appointed by a
principal to make health care decisions. Contrary to the duties of an agent under part 1 of chapter
709, Fla. Stat., the responsibilities of a surrogate under §765.205, Fla. Stat., “Responsibility of the
surrogate” are all medical in nature. The principal’s family, and other interested persons, may seek
Jjudicial intervention under §765.105, Fla. Stat., “Review of surrogate or proxy’s decision” when,
among other reasons, the surrogate’s decision is not in accord with the principal’s known desires.

The long standing concept of a medical power of attorney should remain in our