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AGENDA 
 

I. Presiding — Sandra Diamond, Chair 
 
II. Attendance — Michael A. Dribin, Secretary 
 
III. Minutes of Previous Meeting — Michael A. Dribin, Secretary 
 1. Approval of September 20, 2008 Executive Council Meeting Minutes pp. 9-27
 
IV. Chair's Report — Sandra F. Diamond 
 1. 2008 – 2009 RPPTL Executive Council Schedule pp. 28
  
V. Chair-Elect's Report — John B. Neukamm 
 1. 2009 – 2010 RPPTL Executive Council Schedule pp. 29
   
VI. Liaison with Board of Governors Report — Daniel L. DeCubellis 
 1. BOG Summary – December 2008 pp. 30
 
VII. Treasurer's Report — W. Fletcher Belcher 

1. 2008 – 2009 Monthly Report Summary pp. 31-32
 
VIII. Circuit Representative's Report  — Margaret A. Rolando, Director           
   1. First Circuit – Kenneth Bell; W. Christopher Hart; Colleen Coffield Sachs 

2. Second Circuit – J. Breckenridge Brannen; Sarah S. Butters; Victor L. Huszagh; John T. 
Lajoie 

   3. Third Circuit – John J. Kendron; Guy W. Norris 
 4. Fourth Circuit – William R. Blackard, Jr.; Harris LaRue Bonnette, Jr.,    
  Roger W. Cruce 
   5. Fifth Circuit – Del G. Potter; Arlene C. Udick 
 6. Sixth Circuit – Robert N. Altman; David R. Carter; Gary L. Davis; Robert C. Dickinson, III; 
   Luanne E. Ferguson; Joseph W. Fleece, III; George W. Lange, Jr.; Sherri M. 
Stinson;    Kenneth E. Thornton; Hugh C. Umstead 
 7. Seventh Circuit – Sean W. Kelley; Michael A. Pyle; Richard W. Taylor; Jerry B. Wells 

   8. Eighth Circuit – John Frederick Roscow, IV; Richard M. White Jr. 
   9. Ninth Circuit – David J. Akins; Russell W. Divine; Amber J. F. Johnson; Thomas Michael 

 Katheder; Stacy A. Prince; Randy J. Schwartz; Joel H. Sharp Jr.; Charles D. Wilder; 
 G. Charles Wohlust 

 10. Tenth Circuit – Gregory R. Deal; Sandra Graham Sheets; Robert S. Swaine 
 11. Eleventh Circuit – Carlos A. Batlle; Mary E. Clarke; Thomas M. Karr; Nelson C. Keshen; 

 Marsha G. Madorsky; William T. Muir; Adrienne Frischberg Promoff; J. Eric Virgil;  
  Diana S. C. Zeydel 

12. Twelfth Circuit – Kimberly A. Bald; Michael L. Foreman; L. Howard Payne; 
P. Allen Schofield 

 13. Thirteenth Circuit – Lynwood F. Arnold, Jr.; Michael Bedke; Thomas N. Henderson;  
 Wilhelmina F. Kightlinger; Christian F. O’Ryan; William R. Platt; R. James Robbins 

 14. Fourteenth Circuit – Brian Leebrick 
 15. Fifteenth Circuit – Elaine M. Bucher; Glen M. Mednick; Lawrence Jay Miller; Robert 

 M. Schwartz 



 16. Sixteenth Circuit – Julie A. Garber 
 17. Seventeenth Circuit – James R. George; Robert B. Judd; Shane Kelley; Alexandra V.  
  Rieman 
 18. Eighteenth Circuit – Jerry W. Allender; Steven C. Allender; Stephen P. Heuston 
 19. Nineteenth Circuit – Jane L. Cornett; Richard J. Dungey 
    20. Twentieth Circuit – Michael T. Hayes; Alan S. Kotler; Jon Scuderi; Dennis R. White; D.  
  Keith Wickenden 
 
IX. Real Property Division — George J. Meyer, Real Property Division Director 
 
Action Items 
 

1. Title Insurance Committee – Kristopher Fernandez 
Approval of re-wording of Section’s existing legislative position with respect to file 
and use title insurance pp. 33-54

 
Information Items 
 

1. Title Issues and Standards Committee – Patricia Jones 
BOG approval and adoption of Section’s Uniform Title Standards  

 
 
X. Probate and Trust Division —  Brian J. Felcoski, Probate Division Director 
 
Information Items 
 

1. FBA Proposal 
   Delegation to CoTrustee White Paper pp. 55-58

 
 2.  FBA  
  Antilapse Proposal pp. 59-60
 

XI. General Standing Committee Reports  — John B. Neukamm, Director and Chair-Elect 
 

1. ActionLine – Rich Caskey, Chair; Scott Pence and Rose LaFemina, Co-Vice 
Chairs 

 
2. Amicus Coordination – Bob Goldman; John W. Little and Kenneth Bell, Co-

Chairs pp. 61
A. Pugliese v. Pukka Development 11th Circuit Opinion pp. 62-76
B. Sims v. New Falls Corporation Amicus Brief pp. 77-93   

 
3. Budget – W. Fletcher Belcher, Chair; Pamela O. Price, Vice Chair 

 
4. Bylaws  - W. Fletcher Belcher, Chair 

 
5. CLE Seminar Coordination – Jack Falk, Jr., Chair; Laura Sundberg and Sylvia 

Rojas, Co-Vice Chairs 
A. CLE Schedule 2009 – 2010 pp. 94-95 
   



6. 2008 Convention Coordinator – Marilyn Polson, Chair; Dresden Brunner, Vice  
  Chair 

 
7. Fellowships – Tae Kelly Bronner and Phillip Baumann, Co-Chairs 
 
8. Florida Bar Journal – Richard R. Gans, Chair Probate Division; William Sklar,  

  Chair Real Property Division 
 

9. Legislative Review – Burt Bruton, Jr., Chair; Michael Gelfand and Debra Boje,  
  Co-Vice Chairs pp. 96-98 

     
 10. Legislative Update Coordinators – Sancha Brennan Whynot, Chair; Stuart  
  Altman and Robert Swaine, Co-Vice Chairs 
 
 11. Liaisons: 

 A. ABA:  Edward Koren; Julius J. Zschau 
  B. American Resort Development Assoc. (ARDA): Laurence Kinsolving; Jerry  
    Aron; Wayne Sobien 

 C. BLSE:  Howard Payne; Robert Stern; Michael Sasso 
 D. Business Law Section: Marsha Rydberg 
 E. BOG:  Daniel L. DeCubellis, Board Liaison 

1) Approval of RPPTL Section Legislative Positions pp. 99-100 
 F. CLE Committee: Jack Falk, Jr. 
 G. Clerks of the Circuit Court:  Thomas K. Topor 
 H. Council of Sections: Sandra F. Diamond; John B. Neukamm 
 I. E-Filing Agencies:  Judge Mel Grossman; Patricia Jones 
 J. FLEA / FLSSI:  David Brennan; John Arthur Jones; Roland Chip Waller 
 K. Florida Bankers:  Stewart Andrew Marshall; Mark T. Middlebrook 

  L. Judiciary:  Judge Jack St. Arnold; Judge Gerald B. Cope Judge George W.  
   Greer; Judge Melvin B. Grossman; Judge Hugh D. Hayes; Judge Maria M.  
   Korvick; Judge Lauren Laughlin; Judge Celeste H. Muir; Judge Larry Martin;  
   Judge Robert Pleus; Judge Susan G. Sexton; Judge Richard Suarez; Judge  
   Winifred J. Sharp; Judge Morris Silberman; Judge Patricia V. Thomas; Judge  
   Walter L. Schafer, Jr. 
 M.       Law Schools and Student RPPTL Committee:  Alan Fields; Stacy   
  Kalmanson 
 N.  Liaison to the OCCCRC: Joseph George 
 O.  Out of State:  Michael Stafford; John E. Fitzgerald, Pam Stuart 

 P.  Young Lawyers Division:  Rhonda Chung DeCambre Stroman 
 
 12. Long Range Planning Committee – John B. Neukamm, Chair 
 
 13. Member Communications and Information Technology – Keith S. Kromash,  
  Chair;  Alfred Colby, Co-Chair 
 
 14. Membership Development & Communication – Phillip Baumann, Chair; Mary  
  Clarke, Vice Chair 
 
 15. Membership Diversity Committee – Tae Kelley Bronner and Fabienne   
  Fahnestock Co-Chairs 
 
 16. Mentoring Program – Steven L. Hearn, Chair; Jerry Aron and Guy Emerich, Co-
                       Vice Chairs pp. 101-116
  



 
17. Model and Uniform Acts – Bruce Stone and Katherine Frazier, Co-Chairs 
 
18. Professionalism & Ethics – Adele Stone and Deborah Goodall, Co-Chairs 

 
19. Pro Bono – Andrew O’Malley, Chair; Adele I. Stone and David Garten, Co-Vice Chair 

A. FASH December 2008 and January 2009 Meeting Minutes pp. 117-120
B. FASH Program Statistics pp. 121

    
 20. Sponsor Coordinators – Kristen Lynch, Chair; Debbie Goodall and Wilhelmina   
  Kightlinger, Co-Vice Chairs 

 
 21. Strategic Planning – John Neukamm, Chair; Sandra Diamond, Melissa J. Murphy,          
     and Laird Lyle, Co-Vice Chairs 
 
 
XII. Real Property Division Committee Reports — George J. Meyer, Real Property Division 

 Director 
 
 1. Affordable Housing – Jaimie Ross, Chair; Charles Elsesser, Jr., Vice-Chair 
 
 2. Condominium and Planned Development – Robert S. Freedman, Chair; Steven Mezer, 

 Vice-Chair 
 
 3. Construction Law – Wm. Cary Wright, Chair; Brian Wolf and April Atkins, Co-Vice-

 Chairs 
 
 4. Construction Law Institute – Lee Weintraub, Chair; Wm. Cary Wright and Michelle 

 Reddin, Co-Vice Chairs 
 
 5. Construction Law Certification Review Course – Fred Dudley, Chair; Kim Ashby, Vice 

 Chair 
 
 6. Development and Governmental Regulation of Real Estate – Eleanor Taft, Chair; 

 Nicole Kibert, Vice Chair 
 
 7. FAR/BAR Committee and Liaison to FAR – William J. Haley, Chair; Frederick Jones,  
  Vice Chair  
 
 8. Land Trusts and REITS – S. Katherine Frazier, Chair; Wilhelmena Kightlinger, Vice 
  Chair 
 
 9. Landlord and Tenant – Arthur J. Menor, Chair; Neil Shoter, Vice Chair 
 
 10. Legal Opinions – David R. Brittain and Roger A. Larson, Co-Chairs 
 
 11. Liaison with Eminent Domain Committee – Susan K. Spurgeon 
 
 12. Liaison with Florida Brownfields Association – Frank L. Hearne 
    
 
 13. Liaisons with FLTA – Norwood Gay and Alan McCall Co-Chairs; Barry Scholnik, John S. 

 Elzeer, Joe Reinhardt, James C. Russick, Lee Huzagh, Co-Vice Chairs 
 
 14. Mobiles Home and RV Parks – Jonathan J. Damonte, Chair; David Eastman, Vice-Chair 



 
 15. Mortgages and Other Encumbrances – Jeffrey T. Sauer, Chair; Salome Zikakis and  
   Jo Spear, Co-Vice Chairs 
 
 16. Real Estate Certification Review Course – Robert Stern, Chair; Ted Conner and

 Guy Norris, Co-Vice Chairs 
 
 17. Real Property Forms – Barry B. Ansbacher, Chair; Kristy Parker Brundage, Vice Chair 
 
 18. Real Property Insurance – Jay D. Mussman, Chair; Andrea Northrop, Vice Chair 
 
 19. Real Property Litigation – Mark A. Brown, Chair; Eugene E. Shuey and Martin 

 Awerbach, Co-Vice Chairs 
 
 20. Real Property Problems Study – Wayne Sobien, Chair; Jeanne Murphy and Pat J.  
   Hancock, Co-Vice Chair        
 
 21. Title Insurance & Title Insurance Liaison – Homer Duvall, Chair; Kristopher 
Fernandez,    Vice Chair 
 
 22. Title Issues and Standards – Patricia Jones, Chair; Robert Graham, Stephen Reynolds, 
   and Karla Gray, Co-Vice Chairs 
 
 
XIII. Probate Division Committee Reports — Brian J. Felcoski, Probate Division Director 
 
 1. Ad Hoc Committee on Creditors’ Rights to Non-Exempt, Non-Probate Assets –  
  Angela Adams, Chair 
 
 2. Ad Hoc Committee on Homestead Life Estates – Shane Kelley, Chair 
 
 3. Advance Directives – Rex E. Moule, Chair; Marjorie Wolasky, Vice Chair 
 
 4. Asset Preservation – Jerome Wolf, Chair; Brian Sparks, Vice Chair 
 
 5. Charitable Organizations and Planning – Michael W. Fisher, Co-Chair; Thomas C. 

 Lee, Jr., Michael Stafford and Jeffrey Baskies, Co-Vice Chairs 
 
 6. Estate and Trust Tax Planning – Richard Gans, Chair; Craig Mundy, Vice-Chair 
 
 7. Guardianship Law and Procedure – Debra Boje and Alexandra Rieman, Co-Chairs, 

 Andrea L. Kessler, Vice Chair 
 
 8. Insurance – L. Howard Payne, Chair; David Silberstein, Vice Chair 
 
 9. IRA’s and Employee Benefits – Kristen Lynch, Chair; Linda Griffin, Vice-Chair 
 
 10. Liaison with Corporate Fiduciaries – Seth Marmor, Chair; Robin King, Co-Vice Chair; 

 Gwynne Young, Co-Vice Chair; Joan Crain, Corporate Fiduciary Chair 
 
 11. Liaisons with Elder Law Section – Charles F. Robinson and Marjorie Wolasky,  
  Co-Chairs 
 
 12. Liaison with Statewide Public Guardianship Office - Michelle Hollister, Chair 
 



 13. Liaisons with Tax Section – David Pratt; Brian C. Sparks; Donald R. Tescher 
 
 14. Power of Attorney – Tami Conetta, Chair; David Carlisle, Vice-Chair 
 
 15. Principal and Income Committee – Edward F. Koren, Chair 
 
 16. Probate and Trust Litigation – William Hennessey, Chair; Thomas Karr and Jon 

 Scuderi, Co-Vice Chairs 
 
 17. Probate Law and Procedure – Charles Ian Nash, Chair, Sam Boone, Anne Buzby and 

 Shane Kelley, Co-Vice Chairs 
 
 18. Trust Law – Barry Spivey, Chair; Christopher Boyett and Laura Stephenson, 

 Co-Vice Chairs 
 
 19. Wills, Trusts and Estates Certification Review Course – Anne Buzby, Chair; Deborah 

 Russell, Vice Chair 
 
  
XIV. Adjourn 
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GENERAL SPONSORS 

 
 

Attorneys’ Title Insurance Fund 
 

Ashar Group LLC 
 

Chicago Title Insurance Company 
 

Community Foundations of Florida 
 

Fidelity National Title Insurance Company 
 

First American Title Insurance Company 
 

Gibraltar Bank 
 

Howard Frazier Barker Elliott 
 

LandAmerica Financial Group, Inc. 
 

Management Planning, Inc. 
 

Old Republic National Title Insurance 
 

Regions Bank 
 

Stewart Title Guaranty Company 
 

 SoftPro 
 

SunTrust Bank 
 

The Florida Bar Foundation 
 

Wachovia Trust 
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Ashar Group Life Settlement Specialists 
Insurance Committee 

 
Community Foundations of Florida 

Charitable Organizations Committee 
 
 

Mellon Bank and Wealth Transfer Planning 
Probate Law & Procedure Committee 

 
First American Title Insurance Company 

Condominium & Planned Development Committee 
 

Pensco Trust 
IRAs & Employee Benefits Committee 

 
Management Planning, Inc. 

Estate & Trust Tax Planning Committee 
 

Northern Trust Bank of Florida 
Trust Law Committee 

 
Business Valuation Analysts  

Probate and Trust Litigation  
 









































RPPTL 2008 – 2009 
Executive Council Meeting Schedule 

(Sandra Diamond’s Year) 
 
Date      Location                                                        . 
 
July 24 – July 27, 2008   Executive Council Meeting & Legislative Update 
      The Breakers 
      Palm Beach, Florida 
       
September 18 – September 21, 2008 Executive Council Meeting 
      Ritz-Carlton 
      Key Biscayne, Florida      
 
December 4 – December 7, 2008  Executive Council Meeting 
      DoubleTree Hotel 
      Tallahassee, Florida       
 
*January 29 – February 2, 2009  Executive Council Meeting / Out-of-State Meeting 
  &    Swissotel Quito 
February 2 – February 6, 2009  Quito Ecuador & 
      Galapagos Islands Cruise 
       
May 21 – May 24, 2009   Executive Council Meeting / RPPTL Convention 
      Renaissance Vinoy Resort 
      St. Petersburg, Florida 
       
 
 



RPPTL 2009 - 2010 
Executive Council Meeting Schedule 

JOHN NEUKAMM’S YEAR  
 
Date      Location                                                        . 
 
July 30 – August 2, 2009   Executive Council Meeting & Legislative Update 
      The Breakers 
      Palm Beach, Florida 
       
September 24 – September 27, 2009 Executive Council Meeting 
      Ritz-Carlton, Naples 
      Naples, Florida 
     
January 14 – January 17, 2010  Executive Council Meeting 
      The Casa Monica Hotel 
      St. Augustine, Florida 
       
March 16 – March 21, 2010   Executive Council Meeting / Out-of-State Meeting 
      The Ritz-Carlton, Kapalua 
      Lahaina, Maui Hawaii      
 
May 27 – May 30, 2010   Executive Council Meeting / RPPTL Convention 
      Tampa Marriott – Waterside Hotel & Marina 
      Tampa, Florida 
      
 
 



 At its December 12, 2008, meeting in Orlando, The Florida Bar Board of Governors: 
 • Approved 13 legislative positions for the 2008-10 biennium. Legislation Committee 
Chair Greg Coleman said all were renewals of positions the board had approved for the 2006-08 
legislative sessions. The positions include maintaining the Supreme Court’s authority over the 
court system and the legal profession, supporting adequate funding for the court system including 
public defenders and state attorneys, supporting the Supreme Court’s certification of the need for 
new judges, supporting a substantial pay raise for federal judges, getting adequate funding for the 
Civil Legal Assistance Act, and opposing the indiscriminate shackling of juveniles in court 
proceedings. 
 • Heard a report from Coleman and Legislative Consultant Steve Metz on the Bar 
coordinating its efforts with the Supreme Court to get better funding for the court system in the 
state’s current economic crisis. Metz noted that the court and others are looking at the more than 
$300 million in fees and fines currently collected by court clerks and returned to the state’s 
general revenue fund, of which less than $14 million is earmarked for the courts. More of the 
effort will be detailed and worked out at the summit on state court funding January 16 at the 
Midyear Meeting in Miami. 
 • Heard a report from Investment Committee Chair Ian Comisky that while the stock 
market is down 35 to 45 percent, the Bar’s investment portfolio is down only about 15 percent. 
He said the Investment Committee is continuing to monitor the funds. President-elect Jesse Diner 
added that the difficult economy and investments mean the Bar will be facing a tough time with 
its 2009-10 budget, but that he does not foresee an increase in Bar annual membership fees. 
 • Heard a report from President-elect Jesse Diner on the recent planning retreat. He said 
the Strategic Planning Committee reaffirmed the Bar’s existing priorities, but that economic 
considerations were giving them a special urgency. The four top goals remain protecting the 
courts including getting adequate funding, protecting the legal profession, protect access to the 
courts, and improving communications with Bar members and the public. On the latter, Diner 
said the Bar will be exploring using technology to improve communications and efficiency. 
 • Passed on final reading several rules, including one which allows for the emergency 
placing on the inactive list an attorney who has an incapacity not related to misconduct which 
affects that member's ability to competently practice law. The board also gave final approval to a 
new Standing Board Policy which provides guidelines for exempting some recipients of public 
reprimands from having to appear before the board under certain circumstances with the approval 
of the designated reviewer after discussion with staff counsel. 
 • Heard a report from Board Review Committee on Professional Ethics Chair David 
Prather that the committee postponed action on a revision to Ethics Opinion 90-6, which 
addresses an attorney’s duties when he or she discovers a criminal defense client is proceeding 
under a false name. Prather said the committee heard extensive debate on the matter at its 
December 11 meeting, and requested that staff draft alternatives for the BRC to consider on the 
revised opinion. He said the issue will come to the board at its January 30 meeting. 
 • Approved revisions of Supreme Court-approved residential eviction forms. The 
revisions reflect statutory changes and the revised forms will be filed with the Supreme Court.  
 
 



 
 
 RPPTL FINANCIAL SUMMARY 

2008 – 2009 [July 1, 2008 – November 30, 20081] 
 
 

 
 
 
Revenue: $615,514*

 
Expenses: $548,178 
 
Net: $67,336 
 
 
 
* $164,100 of this figure represents revenue from corporate sponsors. 
 
  
 
 
 
 
 
 
 
 

RPPTL Fund Balance (6-31-08) 
 

$ 968,552 
 

RPPTL CLE 
 

RPPTL YTD Actual CLE Revenue 
$109,853 

 
RPPTL Budgeted CLE Revenue 

$205,000 
 

 

1  This report is based on the tentative unaudited detail statement of operations dated 11/30/2008. 



 
 

RPPTL Financial Summary from Separate Budgets 
2008 – 2009 [July 1, 2008 – November 30, 20081] 

FINAL YEAR END REPORT 
 
General Budget 
Revenue:    $  544,971 
Expenses:    $  441,083 
Net:     $  103,888 
 
Attorney / Trust Officer Liaison Conference 
Revenue:    $   15,781 
Expenses:    $    5,141 
Net:     $  10,640  

 
Legislative Update 
Revenue:    $  54,762 
Expenses:    $ 101,636 
Net:     ($46,874) 

 
Convention 
Revenue:    $ 0 
Expenses:    $ 318 
Net:     $(318) 

 
 
Roll-up Summary (Total)       
Revenue:    $     615,514 
Expenses:    $     548,178 
Net Operations:   $        67,336 
 
Reserve (Fund Balance):  $     968,552  
GRAND TOTAL   $1,035,888 
 
1  This report is based on the tentative unaudited detail statement of operations dated 11/30/2008 
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A bill to be entitled1
An act relating to title insurance; creating s. 2
626.8422, F.S.; authorizing a title insurance agent or 3
agency to charge a reasonable fee for certain 4
services; providing that such charges are not part of 5
the rate charged by the title insurer; requiring that 6
certain information regarding each charge be filed 7
with the Office of Insurance Regulation; requiring 8
that the office publish such information by specified 9
means; prohibiting charges for certain services from 10
being set below the cost to provide such services;11
amending s. 626.9541, F.S.; deleting certain portions 12
of clarifying language related to the payment of 13
certain portions of premium; prohibiting the payment 14
of any portion of the premium as consideration for the 15
referral of title insurance business; amending s. 16
627.7711, F.S.; expanding the definition of “premium” 17
to include endorsements, commitments, or other 18
contracts; providing additional exceptions to the 19
scope of the term “premium”; providing a method of 20
calculation of premium; creating s. 627.7712, F.S.; 21
authorizing a title insurance agent or agency to 22
charge a reasonable fee for certain services; 23
providing that such charges are not part of the rate 24
charged by the title insurer; requiring that certain 25
information regarding each charge be filed with the 26
office; requiring that the office publish such 27
information by specified means; prohibiting charges 28
for certain services from being set below the cost to 29



Florida Senate - 2009 SB 444

21-00493-09 2009444__

Page 2 of 18
CODING: Words stricken are deletions; words underlined are additions.

provide such services; amending s. 627.780, F.S.; 30
prohibiting a person from knowingly quoting, charging, 31
accepting, collecting, or receiving a premium for 32
title insurance other than the premium approved by the 33
office; amending s. 627.782, F.S.; providing for the 34
approval of rates; requiring that each title insurer 35
make an annual filing with the office on or before a 36
specified deadline demonstrating that the rate for 37
such insurance is actuarially sound; prohibiting rates 38
for such filing from including certain charges, 39
commission, or compensation; providing methods by 40
which filing requirements may be satisfied; requiring 41
that the office issue a notice of intent to approve or 42
disapprove the filing on or before a specified 43
deadline; providing that such notice constitutes 44
agency action; providing that requests for supporting 45
information, mathematical or mechanical corrections, 46
or notification of the office's preliminary findings 47
do not toll the deadline date; providing that a rate 48
be deemed approved if the office does not issue the 49
required notice within the specified period; requiring 50
that the office review a rate filing to determine if 51
the rate is excessive, inadequate, or unfairly 52
discriminatory; requiring that the office consider 53
certain factors and information when making such 54
review; providing standards upon which a rate may be 55
found excessive, inadequate, or unfairly 56
discriminatory; authorizing the office to require an 57
insurer to provide, at the insurer's expense, any 58
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information necessary to evaluate the condition of the 59
company and reasonableness of the filing; authorizing 60
the office to review certain information at any time; 61
requiring that the office initiate proceedings to 62
disapprove a rate and notify the insurer if the office 63
finds on a preliminary basis that a rate is excessive, 64
inadequate, or unfairly discriminatory; requiring that 65
an insurer, upon receipt of such notice from the 66
office, provide certain information within a specified 67
period; requiring that the office issue a notice of 68
intent to approve or a notice of intent to disapprove 69
within a specified period; providing that an insurer 70
has the burden of proof to show by a preponderance of 71
the evidence that a rate is not excessive, inadequate, 72
or unfairly discriminatory; prohibiting an insurer 73
from altering a rate after its receipt of notice from 74
the office that a rate may be excessive, inadequate, 75
or unfairly discriminatory for a specified period; 76
providing exceptions; authorizing the office to 77
disapprove without notice any rate increase filed by 78
an insurer during the prohibited period; requiring 79
that certain individuals affiliated with a title 80
insurer certify specified information on a form 81
approved by the Financial Services Commission when 82
submitting a rate filing; providing that it is a 83
violation of state law for a certifying officer or 84
actuary to knowingly make a false certification; 85
providing that failure to provide such certification 86
results in a filing being disapproved without 87
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prejudice; authorizing an insurer to refile a rate 88
filing under such circumstances; defining the term 89
“actuary”; authorizing an insurer to apply for an 90
extension of time to make a filing under certain 91
circumstances; authorizing the office to exempt a 92
company from filing rates or rate certifications under 93
certain circumstances; authorizing the office to order 94
insurers not meeting certain filing requirements to 95
discontinue the issuance of policies for which the 96
required filing was not made until such time that the 97
office determines that the required filing has been 98
submitted properly; providing for application of an 99
approved rate; authorizing the commission to require 100
by rule that licensees submit certain information 101
determined by the office as necessary to analyze 102
premium rates, retention rates, or the condition of 103
the title insurance industry; authorizing the 104
commission to adopt rules; amending s. 627.7845, F.S.; 105
providing that an insurer is liable to the insured for 106
damages up to three times the amount of coverage under 107
certain conditions; repealing s. 627.783, F.S., 108
relating to rate deviation; providing for application 109
of the act; providing an effective date.110

111
Be It Enacted by the Legislature of the State of Florida:112

113
Section 1. Section 626.8422, Florida Statutes, is created 114

to read:115
626.8422 Charges for services.—116
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(1) A title insurance agent or agency may charge a 117
reasonable fee for primary title services, title searches, and 118
closing services or the components thereof actually performed by 119
the agent or agency. Any charges under this section do not 120
constitute a part of the rate charged by the title insurer for 121
the issuance of the title insurance form, policy, commitment, or 122
contract issued in connection therewith. The agent or agency 123
must file with the office the amount of each such charge or 124
change to such charge, including the components thereof, 125
together with related information as required by the office on a 126
form adopted by the office. The office shall publish the 127
information collected from agents or agencies pursuant to this 128
section via the Internet or otherwise as the office deems 129
sufficient to apprise the public of costs for these services 130
among the various agents or agencies.131

(2) Charges for the services or components of services 132
described in subsection (1) set by the agent or agency may not 133
be set below the cost to provide such services.134

Section 2. Paragraph (h) of subsection (1) of section 135
626.9541, Florida Statutes, is amended to read:136

626.9541 Unfair methods of competition and unfair or 137
deceptive acts or practices defined.—138

(1) UNFAIR METHODS OF COMPETITION AND UNFAIR OR DECEPTIVE 139
ACTS.—The following are defined as unfair methods of competition 140
and unfair or deceptive acts or practices:141

(h) Unlawful rebates.—142
1. Except as otherwise expressly provided by law, or in an 143

applicable filing with the office, knowingly:144
a. Permitting, or offering to make, or making, any contract 145
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or agreement as to such contract other than as plainly expressed 146
in the insurance contract issued thereon;147

b. Paying, allowing, or giving, or offering to pay, allow, 148
or give, directly or indirectly, as inducement to such insurance 149
contract, any unlawful rebate of premiums payable on the 150
contract, any special favor or advantage in the dividends or 151
other benefits thereon, or any valuable consideration or 152
inducement whatever not specified in the contract;153

c. Giving, selling, or purchasing, or offering to give, 154
sell, or purchase, as inducement to such insurance contract or 155
in connection therewith, any stocks, bonds, or other securities 156
of any insurance company or other corporation, association, or 157
partnership, or any dividends or profits accrued thereon, or 158
anything of value whatsoever not specified in the insurance 159
contract.160

2. Nothing in paragraph (g) or subparagraph 1. of this 161
paragraph shall be construed as including within the definition 162
of discrimination or unlawful rebates:163

a. In the case of any contract of life insurance or life 164
annuity, paying bonuses to all policyholders or otherwise 165
abating their premiums in whole or in part out of surplus 166
accumulated from nonparticipating insurance; provided that any 167
such bonuses or abatement of premiums is fair and equitable to 168
all policyholders and for the best interests of the company and 169
its policyholders.170

b. In the case of life insurance policies issued on the 171
industrial debit plan, making allowance to policyholders who 172
have continuously for a specified period made premium payments 173
directly to an office of the insurer in an amount which fairly 174
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represents the saving in collection expenses.175
c. Readjustment of the rate of premium for a group 176

insurance policy based on the loss or expense thereunder, at the 177
end of the first or any subsequent policy year of insurance 178
thereunder, which may be made retroactive only for such policy 179
year.180

d. Issuance of life insurance policies or annuity contracts 181
at rates less than the usual rates of premiums for such policies 182
or contracts, as group insurance or employee insurance as 183
defined in this code.184

e. Issuing life or disability insurance policies on a 185
salary savings, bank draft, preauthorized check, payroll 186
deduction, or other similar plan at a reduced rate reasonably 187
related to the savings made by the use of such plan.188

3.a. No title insurer, or any member, employee, attorney, 189
agent, or agency thereof, shall pay, allow, or give, or offer to 190
pay, allow, or give, directly or indirectly, as inducement to 191
title insurance, or after such insurance has been effected, any 192
rebate or abatement of the premium or any other charge or fee, 193
or provide any special favor or advantage, or any monetary 194
consideration or inducement whatever.195

b. Nothing in this subparagraph shall be construed as 196
prohibiting the payment of fees to attorneys at law, duly 197
licensed to practice law in the courts of this state, for 198
professional services, or as prohibiting the payment of earned 199
portions of the premium to duly appointed agents or agencies who 200
actually perform services for the title insurer. Nothing in this 201
subparagraph shall be construed as prohibiting a rebate or 202
abatement of an attorney's fee charged for professional 203
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services, or that portion of the premium that is not required to 204
be retained by the insurer pursuant to s. 627.782(1), or any 205
other agent charge or fee to the person responsible for paying 206
the premium, charge, or fee.207

c. No insured named in a policy, or any other person 208
directly or indirectly connected with the transaction involving 209
the issuance of such policy, including, but not limited to, any 210
mortgage broker, real estate broker, builder, or attorney, any 211
employee, agent, agency, or representative thereof, or any other 212
person whatsoever, shall knowingly receive or accept, directly 213
or indirectly, any rebate or abatement of any portion of the 214
title insurance premium or of any other charge or fee or any 215
monetary consideration or inducement whatsoever, except as set 216
forth in sub-subparagraph b.; provided, in no event shall any 217
portion of the attorney's fee, any portion of the premium that 218
is not required to be retained by the insurer pursuant to s. 219
627.782(1), any agent charge or fee, or any other monetary 220
consideration or inducement be paid directly or indirectly for 221
the referral of title insurance business.222

Section 3. Subsection (2) of section 627.7711, Florida 223
Statutes, is amended to read:224

627.7711 Definitions.—As used in this part, the term:225
(2) “Premium” means the charge, as specified by rule of the 226

commission, that is made by a title insurer for a title 227
insurance policy, endorsement, commitment, or other contract for228
including the charge for performance of primary title services 229
by a title insurer or title insurance agent or agency, and230
incurring the risks incident to the such policy, endorsement, 231
commitment, or other contract under the several classifications 232
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of title insurance contracts and forms, and upon which charge a 233
premium tax is paid under s. 624.509. As used in this part or in 234
any other law, with respect to title insurance, the word 235
“premium” does not include a commission or any reimbursement for 236
primary title services, title searches, closing services, or any237
component thereof performed by a title insurer, title insurance 238
agent, or agency. The premium shall be calculated by multiplying 239
the approved rate by each $1,000 of title insurance limits 240
provided.241

Section 4. Section 627.7712, Florida Statutes, is created 242
to read:243

627.7712 Charges for services.—244
(1) A title insurance agent or agency may charge a 245

reasonable fee for primary title services, title searches, and 246
closing services or the components thereof actually performed by 247
the agent or agency. Any charges under this section do not 248
constitute a part of the rate charged by the title insurer for 249
the issuance of the title insurance form, policy, commitment, or 250
contract issued in connection therewith. The agent or agency 251
must file with the office the amount of each such charge or 252
change to such charge, including the components thereof, 253
together with related information as required by the office on a 254
form adopted by the office. The office shall publish the 255
information collected from agents or agencies pursuant to this 256
section via the Internet or otherwise as the office deems 257
sufficient to apprise the public of costs for these services 258
among the various agents or agencies.259

(2) Charges for the services or components of services 260
described in subsection (1) set by the agent or agency may not 261
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be set below the cost to provide such services.262
Section 5. Subsection (1) of section 627.780, Florida 263

Statutes, is amended to read:264
627.780 Illegal dealings in premium.—265
(1) A person may not knowingly quote, charge, accept, 266

collect, or receive a premium for title insurance other than the 267
premium approved by the office adopted by the commission, except 268
as provided in s. 626.9541(1)(h)3.b.269

Section 6. Section 627.782, Florida Statutes, is amended to 270
read:271

627.782 Approval Adoption of rates.—272
(1) Each title insurer shall make an annual filing with the 273

office no later than 12 months after the date of that insurer's 274
previous filing which demonstrates that the rate is actuarially 275
sound. Rates for the required filing may not include any charge 276
for primary title services, closing services, or title searches 277
as defined in s. 627.7711 or any commission or other 278
compensation made to title agents or agencies.279

(a) The filing requirements of this section shall be 280
satisfied by one of the following methods:281

1. A rate filing prepared by an actuary containing 282
documentation demonstrating that the proposed rates are not 283
excessive, inadequate, or unfairly discriminatory pursuant to 284
applicable rating laws and rules of the commission.285

2. If no rate change is proposed, a filing consisting of a 286
certification by an actuary that the existing rate is 287
actuarially sound and not excessive, inadequate, or unfairly 288
discriminatory.289

(b) The office shall finalize its review by issuing a 290
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notice of intent to approve or a notice of intent to disapprove 291
within 90 days after the date of its receipt of the filing. The 292
notice of intent to approve and the notice of intent to 293
disapprove constitute agency action for purposes of chapter 120. 294
Requests for supporting information, requests for mathematical 295
or mechanical corrections, or notification to the insurer by the 296
office of its preliminary findings do not toll the 90-day period 297
during any such proceeding. The rate shall be deemed approved if 298
the office does not issue a notice of intent to approve or a 299
notice of intent to disapprove within 90 days after the date of 300
its receipt of the filing.301

(c) Upon receipt of a rate filing, the office shall review 302
the rate filing to determine if the rate is excessive,303
inadequate, or unfairly discriminatory. The office shall, in 304
accordance with generally accepted and reasonable actuarial 305
principles and techniques, consider the following factors when 306
making such determination:307

1. Each title insurer's loss experience and prospective 308
loss experience within and without this state under closing 309
protection letters, policies, endorsements, commitments, and 310
other contracts and policy liabilities.311

2. A reasonable margin for profit and contingencies, 312
including contingent liability under s. 627.7865, sufficient to 313
allow title insurers to earn a rate of return on their capital 314
which will attract and retain adequate capital investment in the 315
title insurance business and maintain an efficient title 316
insurance delivery system.317

3. Past expenses and prospective expenses for the 318
administration and handling of risks.319
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4. Liability for defalcation.320
5. The degree of competition among insurers for the risk 321

insured.322
6. Investment income reasonably expected by the insurer, 323

consistent with the insurer's investment practices, from 324
premiums anticipated in the filing, plus any other expected 325
income from currently invested assets representing the amount 326
expected on unearned premium reserves and loss reserves. The 327
commission may adopt rules using reasonable techniques of 328
actuarial science and economics to specify the manner in which 329
insurers must calculate investment income attributable to such 330
classes of insurance written in this state and the manner in 331
which such investment income must be used in the calculation of 332
insurance rates. The manner of calculation shall contemplate 333
allowances for a profit factor and investment income that 334
produce a reasonable rate of return; however, investment income 335
from invested surplus must not be considered.336

7. The reasonableness of the judgment reflected in the 337
filing.338

8. Dividends, savings, or unabsorbed premium deposits339
allowed or returned to Florida policyholders, members, or340
subscribers.341

9. The adequacy of loss reserves.342
10. The cost of reinsurance.343
11. Trend factors, including trends in actual losses per 344

insured unit for the insurer making the filing.345
12. Other relevant factors that affect the frequency or 346

severity of claims or expenses.347
(d) After consideration of the rate factors provided in 348
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paragraph (c), a rate may be found by the office to be 349
excessive, inadequate, or unfairly discriminatory based upon the 350
following standards:351

1. Rates shall be deemed excessive if they are likely to 352
produce a profit from Florida business which is unreasonably 353
high in relation to the risk involved in the class of business 354
or if expenses are unreasonably high in relation to services 355
rendered.356

2. Rates shall be deemed excessive if, among other things, 357
the rate structure established by a title insurer provides for 358
replenishment of surpluses from premiums if the replenishment is 359
necessitated by investment losses.360

3. Rates shall be deemed inadequate if the rates and the 361
investment income attributable to them are clearly insufficient 362
to sustain projected losses and expenses in the class of 363
business to which they apply.364

(e) In reviewing a rate filing, the office may require the 365
insurer to provide, at the insurer's expense, all information 366
necessary to evaluate the condition of the company and the 367
reasonableness of the filing according to the criteria 368
enumerated in this section.369

(f) The office may at any time review a rate, rating 370
schedule, rating manual, or rate change; the pertinent records 371
of the insurer; and market conditions. If the office finds on a 372
preliminary basis that a rate may be excessive, inadequate, or 373
unfairly discriminatory, the office shall initiate proceedings 374
to disapprove the rate and shall notify the insurer. Upon being 375
notified, the insurer shall, within 60 days, file with the 376
office all information that, in the belief of the insurer, 377
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proves the reasonableness, adequacy, and fairness of the rate or 378
rate change. The office shall issue a notice of intent to 379
approve or a notice of intent to disapprove pursuant to the 380
procedures of paragraph (b) within 90 days after the date of its 381
receipt of the insurer's initial response. In such instances and 382
in any administrative proceeding relating to the legality of the 383
rate, the insurer has the burden of proof to show by a 384
preponderance of the evidence that the rate is not excessive, 385
inadequate, or unfairly discriminatory. After the office 386
notifies an insurer that a rate may be excessive, inadequate, or 387
unfairly discriminatory, unless the office withdraws the 388
notification, the insurer may not alter the rate except to 389
conform with the office's notice until the earlier of 120 days 390
after the date the notification was provided or 180 days after391
the date of the implementation of the rate. The office may, 392
subject to chapter 120, disapprove without the required 60-day 393
notification any rate increase filed by an insurer within the 394
prohibited period or during the time that the legality of the 395
increased rate is being contested.396

(g) When submitting a rate filing, the chief executive 397
officer or the chief financial officer of the title insurer and 398
the chief actuary of the title insurer must certify the 399
following information on a form approved by the commission, 400
under oath, and subject to penalty of perjury:401

1. The signing officer and actuary have reviewed the rate 402
filing;403

2. Based on the knowledge of the signing officer and 404
actuary, the rate filing does not contain any untrue statement 405
of a material fact or omit a material fact necessary to make the 406
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statements not misleading, in light of the circumstances under 407
which such statements were made;408

3. Based on the knowledge of the signing officer and 409
actuary, the information and other factors described in this 410
section, including, but not limited to, investment income, 411
present the basis of the rate filing in all material respects 412
for the periods presented in the filing; and413

4. Based on the knowledge of the signing officer and414
actuary, the rate filing reflects all premium savings that are415
reasonably expected to result from legislative enactments and416
are in accordance with generally accepted and reasonable417
actuarial techniques.418

419
A signing officer or actuary who knowingly makes a false 420
certification under this subsection commits a violation of s. 421
626.9541(1)(e) and is subject to the penalties prescribed in s. 422
626.9521. Failure to provide such certification by the officer 423
and actuary shall result in the rate filing being disapproved 424
without prejudice. Under such circumstances, the insurer or 425
rating organization may refile its rate filing with the required 426
certification. As used in this paragraph, the term “actuary” 427
means an individual who is a member of the Casualty Actuary 428
Society or the American Academy of Actuaries.429

(h) If, at the time a filing is required under this 430
section, an insurer is in the process of completing a rate 431
review, the insurer may apply to the office for an extension of 432
up to an additional 30 days to make the filing. The request for 433
an extension must be received by the office no later than the 434
date the filing is due.435
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(i) After receiving a request to be exempted from the 436
provisions of this section before the filing is due, the office 437
may, due to insignificant numbers of policies in force or 438
insignificant premium volume, exempt a company from filing rates 439
or rate certification as required by this section.440

(j) If an insurer fails to meet the filing requirements of 441
this subsection and does not submit the filing within 60 days 442
following the date on which the filing is due, the office may, 443
in addition to any other penalty authorized by law, order the 444
insurer to discontinue the issuance of policies for which the 445
required filing was not made until such time that the office 446
determines that the required filing has been submitted properly.447

(1) Subject to the rating provisions of this code, the 448
commission must adopt a rule specifying the premium to be 449
charged in this state by title insurers for the respective types 450
of title insurance contracts and, for policies issued through 451
agents or agencies, the percentage of such premium required to 452
be retained by the title insurer which shall not be less than 30 453
percent. However, in a transaction subject to the Real Estate 454
Settlement Procedures Act of 1974, 12 U.S.C. ss. 2601 et seq., 455
as amended, no portion of the premium attributable to providing 456
a primary title service shall be paid to or retained by any 457
person who does not actually perform or is not liable for the 458
performance of such service.459

(2) In adopting premium rates, the commission must give due 460
consideration to the following:461

(a) The title insurers' loss experience and prospective 462
loss experience under closing protection letters and policy 463
liabilities.464
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(b) A reasonable margin for underwriting profit and 465
contingencies, including contingent liability under s. 627.7865, 466
sufficient to allow title insurers, agents, and agencies to earn 467
a rate of return on their capital that will attract and retain 468
adequate capital investment in the title insurance business and 469
maintain an efficient title insurance delivery system.470

(c) Past expenses and prospective expenses for 471
administration and handling of risks.472

(d) Liability for defalcation.473
(e) Other relevant factors.474
(3) Rates may be grouped by classification or schedule and 475

may differ as to class of risk assumed.476
(4) Rates may not be excessive, inadequate, or unfairly 477

discriminatory.478
(2)(5) The approved rate premium applies to each $100 of 479

insurance issued to an insured.480
(3)(6) The approved rate applies premium rates apply481

throughout this state.482
(7) The commission shall, in accordance with the standards 483

provided in subsection (2), review the premium as needed, but 484
not less frequently than once every 3 years, and shall, based 485
upon the review required by this subsection, revise the premium 486
if the results of the review so warrant.487

(4)(8) The commission may, by rule, require licensees under 488
this part to annually submit statistical information, including 489
loss and expense data, as the office department determines to be 490
necessary to analyze premium rates, retention rates, and the 491
condition of the title insurance industry.492

(5) The commission may establish procedures for the 493
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required filings by rule.494
Section 7. Subsection (1) of section 627.7845, Florida495

Statutes, is amended to read:496
627.7845 Determination of insurability required; 497

preservation of evidence of title search and examination.—498
(1) A title insurer may not issue a title insurance 499

commitment, endorsement, or title insurance policy until the 500
title insurer has caused to be made a determination of 501
insurability based upon the evaluation of a reasonable title 502
search or a search of the records of a Uniform Commercial Code 503
filing office, as applicable, has examined such other 504
information as may be necessary, and has caused to be made a 505
determination of insurability of title or the existence, 506
attachments, perfection, and priority of a Uniform Commercial 507
Code security interest, including endorsement coverages, in 508
accordance with sound underwriting practices. If an insurer or 509
its agent is negligent in performing the activities required in 510
this subsection, the insurer is liable to the insured for 511
damages up to three times the amount of coverage.512

Section 8. Section 627.783, Florida Statutes, is repealed.513
Section 9. This act shall take effect July 1, 2009, and 514

applies to title insurance forms, contracts, commitments, or 515
policies issued on or after that date.516
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RPPTL White Paper 
(2009 Legislative Session – SB 444) 

 
The Real Property, Probate & Trust Section of the Florida Bar (the “RPPTL 

Section”) opposes the passage of Senate Bill 444. 
 
I. SUMMARY 
 
 Proposed Senate Bill 444 (2009) would create a two-tiered “file and use” system 
of determining title insurance rates in Florida.  The system proposed by this bill would 
have detrimental effects on title insurance agents in Florida, including attorneys issuing 
title insurance policies, and would not benefit consumers.   
 
II. CURRENT SITUATION 
 
 Currently, Florida Statutes provide for the Office of Insurance Regulation (“OIR”) 
to promulgate title insurance rates based on clearly established statutory criteria and 
actuarial analysis. 
 
III. EFFECT OF PROPOSED CHANGES 
 

The proposed SB 444 proposes the following changes: 
A two tier “file and use” system would be created.  The first tier would require title 

insurance underwriters to make an annual filing of the rates the title insurer plans to 
charge for title insurance commitments, policies and endorsements.  The rates are 
subject to approval by the OIR.  The insurer would retain 100% of the filed rate. 

 
The second tier would require each title insurance agent to file the rates the 

agent will charge for primary title services, title searches and closing services.  The OIR 
will publish the filed rates on the internet.  The rates are not subject to approval and 
there is no validation of the reasonableness of charges other than a requirement that 
the charges may not be set below cost.  The requirement of publishing closing charges 
and charging not less than cost negates the provisions in Chapter No. 2007-44 (signed 
into law on May 22, 2007), which separated the business of insurance from the 
business of real estate closings and eliminated the OIR’s authority to regulate closing 
charges. 

 
Proposed Senate Bill 444 would also provide that insurers may be liable for 

damages up to three times the amount of coverage if they or their agents negligently 
perform certain functions, including determination of insurability, title searches or 
examination of off-record information. This would eliminate the economic loss rule as 
applied to title insurance.  Agents might be expected to contribute to any insurers’ 
damages payments if their negligence was found to be the cause of the damages 
payments.  

 

 



The bill discounts the importance of title insurance agents, including attorneys 
issuing title insurance policies, in Florida.  Title insurance agents perform valuable and 
important roles in the underwriting function of title insurance.  The charges for these 
functions would no longer be subject to the cost and market analysis currently existing.  
The public would be placed at greater risk without this safeguard. 

 
IV. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS 
 
 The proposal may have an adverse fiscal impact on state or local governments.  
Allowing insurers to file and use whatever rate the OIR will approve, is likely to result in 
a downward spiral on title insurance rates.  The state relies, in part, on a premium tax 
paid by title insurers, which is based on a percentage of the title insurance rate, or more 
correctly the “premium,” paid in insured Florida real estate transactions.  The downward 
spiral of the rates likely to result from a “file and use” system would result in less 
premium tax being collected by the state. 
 
V. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR 
 
 The same downward spiral would result in a title insurance industry that would be 
less solvent.  The current statutory program of promulgating rates was originally 
enacted to prevent the price-war mentality and downward rate spiral that resulted in title 
insurer solvency issues in the late 1970’s and early 1980’s. 
 
VI. CONSTITUTIONAL ISSUES 
 
 None known at this time. 
 
VII. OTHER INTERESTED PARTIES 
 
 Title insurance underwriters as well as non-attorney title agents will be adversely 
impacted by the proposal, as described above, and will be interested in this bill. 

 

 



Delegation to Cotrustees 
WHITE PAPER 

 
 

PROPOSED AMENDMENTS TO FLORIDA STATUTE 736.0703 and 736.0807 
 

Presented By 
Florida Bankers Association 

January 9, 2009 
 

 
I. SUMMARY 
 

The purpose of the proposed amendments to s. 736.0703 F.S. and s. 736.0807 F.S. 
is to allow cotrustees to delegate investment functions to one of the cotrustees and to 
clarify that when investment functions are delegated, the delegation rules in the Prudent 
Investor Act apply. 

 
 
II. CURRENT SITUATION 
 

The new Florida Trust code took effect July 1, 2007.  As with all substantial 
legislation,  technical amendments to clarify the original intent continue to be identified. 

Section 736.0807 F.S. allows a trustee to delegate duties and powers so long as 
the trustee uses reasonable care in selecting the agent, establishing the scope of the 
delegation and periodically reviewing the actions of the agent. 

Section 518.112 F.S. provides the same authority to a trustee with respect to 
investment functions, but contains a notice requirement not contained in the Trust Code.  
The notice provision is inconsistent with s. 736.0807 F.S. 

Section 736.0703 F.S. prohibits a trustee from delegating to a cotrustee "the 
performance of a function the settlor reasonably expect the cotrustees to perform jointly."  
This provision creates doubt that a cotrustee can delegate investment management 
functions to another cotrustee, although the trustees could clearly delegate such functions 
to a qualified third-party agent pursuant to s. 736.0807 F.S. and s. 518.112 F.S.  

 
III. EFFECT OF PROPOSED CHANGE GENERALLY 
 

The proposed changes would create an exception to the general rule prohibiting 
delegation to a cotrustee of a function the settlor reasonably expected the cotrustees to 
perform jointly.  The change would allow the delegation of investment functions to a 
qualified cotrustee notwithstanding that the settlor may have expected all cotrustees to 
exercise that function jointly.  The proposed changes also clarify that when investment 
functions are delegated to a cotrustee, the delegation rules in s. 518.112 F.S. apply.  
Those rules require that notice be given to beneficiaries of a trust that investment 
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functions are to be delegated to a cotrustee.  The delegation rules also provide that the 
delegating trustee is relieved of liability for the investment decisions, actions, or 
omissions of the cotrustee to whom the functions are delegated.  

 
 
IV. ANALYSIS 
 

The proposed legislation effectively applies the fiduciary delegation rules of 
s 518.112 F.S. to delegation of investment functions from one cotrustee to another, 
notwithstanding the general rule of s. 736.0703 F.S. that cotrustees may not delegate 
among themselves the performance of a function that the settlor may reasonably have 
expected them to perform jointly.  However, it is clear that a trust settlor can specifically 
require that cotrustees jointly exercise investment functions in the terms of a trust. 

 
V. FISCAL IMPACT ON STATE AND LOCAL GOVERNMENTS--None 
 
VI. DIRECT IMPACT ON PRIVATE SECTOR--None 
 
VII. CONSTITUTIONAL ISSUES—None apparent 
  
VIII. OTHER INTERESTED PARTIES—None known at this time 
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736.0703. Cotrustees 

 (1) Cotrustees who are unable to reach a unanimous decision may act by majority 
decision. 

 (2) If a vacancy occurs in a cotrusteeship, the remaining cotrustees or a majority 
of the remaining cotrustees may act for the trust. 

 (3) A cotrustee must participate in the performance of a trustee's function unless 
the cotrustee is unavailable to perform the function because of absence, illness, 
disqualification under other provision of law, or other temporary incapacity or the 
cotrustee has properly delegated the performance of the function to another cotrustee. 

 (4) If a cotrustee is unavailable to perform duties because of absence, illness, 
disqualification under other law, or other temporary incapacity, and prompt action is 
necessary to achieve the purposes of the trust or to avoid injury to the trust property, the 
remaining cotrustee or a majority of the remaining cotrustees may act for the trust. 

 (5) A cotrustee may not delegate to another cotrustee the performance of a 
function the settlor reasonably expected the cotrustees to perform jointly. A cotrustee 
may revoke a delegation previously made.  Notwithstanding any other provision of this 
section a trustee may delegate investment functions to a cotrustee by complying with the 
requirements of s. 518.112. 

 (6) Except as otherwise provided in subsection (7), a cotrustee who does not join 
in an action of another cotrustee is not liable for the action. 

 (7) Except as otherwise provided in subsection (9), each cotrustee shall exercise 
reasonable care to: 

 (a) Prevent a cotrustee from committing a breach of trust. 

 (b) Compel a cotrustee to redress a breach of trust. 

 (8) A dissenting cotrustee who joins in an action at the direction of the majority of 
the cotrustees and who notifies any cotrustee of the dissent at or before the time of the 
action is not liable for the action. 

 (9) If the terms of a trust instrument provide for the appointment  of more than 
one trustee but confer upon one or more of the trustees, to the exclusion of the others, the 
power to direct or prevent specified actions of the trustees, the excluded trustees shall act 
in accordance with the exercise of the power.  Except in cases of willful misconduct on 
the part of the directed trustee of which the excluded trustee has actual knowledge, an 
excluded trustee is not liable, individually or as a fiduciary, for any consequence that 
results from compliance with the exercise of the power, regardless of the information  
available to the excluded trustees.  The excluded trustees are relived of any obligation to 
review, inquire, investigate, or make recommendations or evaluations with respect to the 
exercise of the power.  The trustee or trustees having the power to direct or prevent 
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actions of the trustee shall be liable to the beneficiaries with respect to the exercise of the 
power as if the excluded trustees were not in office and shall have the exclusive 
obligation to account to and to defend any action brought by the beneficiaries with 
respect to the exercise of the power. 

736.0807. Delegation by trustee 

 (1) A trustee may delegate duties and powers that a prudent trustee of comparable 
skills could properly delegate under the circumstances.  The trustee shall exercise 
reasonable care, skill, and caution in: 

 (a) Selecting an agent. 

 (b) Establishing the scope and terms of the delegation, consistent with the 
purposes and terms of the trust. 

 (c) Reviewing the agent's actions periodically, in order to monitor the agent's 
performance and compliance with the terms of the delegation. 

 (2) In performing a delegated function, an agent owes a duty to the trust to 
exercise reasonable care to comply with the terms of the delegation. 

 (3) A trustee who complies with subsection (1) is not liable to the beneficiaries or 
to the trust for an action of the agent to whom the function was delegated. 

 (4) By accepting a delegation of powers or duties from the trustee of a trust that is 
subject to the law of this state, an agent submits to the jurisdiction of the courts of this 
state. 

 (5)  When delegating investment functions, a trustee must comply with the 
requirements of s. 518.112.

{O1359854;3}  



Florida Trust Code 
Survivorship with Respect to Future Interests 

Presented By 
Florida Bankers Association 

January 6, 2009 
 

The new Florida Trust Code took effect July 1, 2007.  As with all substantial legislation,  
technical amendments to clarify the original intent continue to be identified. 

Section 736.1106 F.S. provides that a future interest under a trust is dependent on the 
beneficiary surviving the “distribution date.”  Distribution date is defined as the “time when the 
future interest is to take effect in possession or enjoyment…” 

It has been suggested in commentary that this language means that a beneficiary of a trust 
who is entitled to a distribution forfeits the entitlement if the beneficiary dies prior to “actual 
receipt” of the distribution.  This result may shift the distribution from the spouse or heirs of the 
deceased beneficiary to others.  The forfeiture provisions increase pressure on trustees to 
administer distributions quickly rather than thoughtfully. 

An amendment is proposed to S. 736.1106(1)(b) that clarifies that the distribution date is 
the time when the right of possession and enjoyment arises, not the time that actual possession or 
enjoyment is realized.  The change clarifies that an entitlement is not forfeited merely because it 
has not been paid out. 

Text of Proposal:   

736.1106. Antilapse;  survivorship with respect to future interests under terms of inter 
vivos and testamentary trusts;  substitute takers 

(1) As used in this section, the term: 

(a) "Beneficiary" means the beneficiary of a future interest and includes a class member 
if the future interest is in the form of a class gift. 

(b) "Distribution date," with respect to a future interest, means the time when the future 
interest is to take effect in possession or enjoyment.  The distribution date need not occur at the 
beginning or end of a calendar day, but can occur at a time during the course of a day.  The 
distribution date refers to the time that the right arises and is not necessarily the time that any 
benefit of the right is realized. 

(c) "Future interest" includes an alternative future interest and a future interest in the form 
of a class gift. 

(d) "Future interest under the terms of a trust" means a future interest created by an inter 
vivos or testamentary transfer to an existing trust or creating a trust or by an exercise of a power 
of appointment to an existing trust directing the continuance of an existing trust, designating a 
beneficiary of an existing trust, or creating a trust. 
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(e) "Surviving beneficiary" or "surviving descendant" means a beneficiary or a 
descendant who did not predecease the distribution date or is not deemed to have predeceased 
the distribution date by operation of law. 

(2) A future interest under the terms of a trust is contingent upon the beneficiary 
surviving the distribution date.  Unless a contrary intent appears in the trust instrument, if a 
beneficiary of a future interest under the terms of a trust fails to survive the distribution date, and 
the deceased beneficiary leaves surviving descendants, a substitute gift is created in the 
beneficiary's surviving descendants.  They take per stirpes the property to which the beneficiary 
would have been entitled if the beneficiary had survived the distribution date. 

(3) In the application of this section: 

(a) Words of survivorship attached to a future interest are a sufficient indication of an 
intent contrary to the application of this section. 

(b) A residuary clause in a will is not a sufficient indication of an intent contrary to the 
application of this section, whether or not the will specifically provides that lapsed or failed 
devises are to pass under the residuary clause. 

(4) If, after the application of subsections (2) and (3), there is no surviving taker, the 
property passes in the following order: 

(a) If the future interest was created by the exercise of a power of appointment, the 
property passes under the donor's gift-in-default clause, if any, which clause is treated as creating 
a future interest under the terms of a trust. 

(b) If no taker is produced by the application of paragraph (a) and the trust was created in 
a nonresiduary devise or appointment in the transferor's will, the property passes under the 
residuary clause in the transferor's will.  For purposes of this section, the residuary clause is 
treated as creating a future interest under the terms of a trust. 

(c) If no taker is produced by the application of paragraph (a) or paragraph (b), the 
property passes to those persons, including the state, and in such shares as would succeed to the 
transferor's intestate estate under the intestate succession law of the transferor's domicile if the 
transferor died when the disposition is to take effect in possession or enjoyment. 

For purposes of paragraphs (b) and (c), the term "transferor" with respect to a future interest 
created by the exercise of a power of appointment, means the donor if the power was a 
nongeneral power and the donee if the power was a general power. 

(5) Subsections (1)-(4) apply to all trusts other than trusts that were irrevocable before the 
effective date of this code.  > Sections 732.603, > 732.604, and > 737.6035, as they exist on June 
30, 2007, continue to apply to other trusts executed on or after June 12, 2003. 
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AMICUS COMMITTEE REPORT 
 

January 13, 2009 
 
 

 
OPEN PERMIT SERVICES OF 
FLORIDA, INC., v. THOMAS SCOTT CURTISS, 3D DCA (obligations of 
purchaser/seller pending closing) 
 Brief filed. 
 Oral Argument 1/24/09 
 
SIMS v. NEW FALLS CORP., 3D DCA (Choice of law) 
 Brief filed. 
 
 
SKYLAKE INSURANCE AGENCY v. NMB PLAZA, LLC, 3D DCA 
(application or not of 689.01 and miscellaneous) 
 Brief on extension. 
 
 
SAVERIO PUGLIESE, MICHAEL J. MIEVES, ANTONIO SALADINO, and  
STEPHEN MATOLYAK v. PUKKA DEVELOPMENT, INC., 11th Cir. 
 Brief filed. 
 Case decided favorably. 
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DEC 9, 2008

THOMAS K. KAHN
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              [PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT
________________________

No. 07-15198
________________________

D. C. Docket Nos. 07-14040-CV-FJL
07-14083-CV-FJL

SAVERIO PUGLIESE, 
MICHAEL J. MIEVES, 
ANTONIO SALADINO, 
STEPHEN MATOLYAK, 
  

Plaintiffs-Appellees,
 

versus 
 
PUKKA DEVELOPMENT, INC., 

Defendant-Appellant,
 
JACK B. OWEN, JR., 
 

Defendant.
________________________

Appeal from the United States District Court
for the Southern District of Florida

_________________________

(December 9, 2008)

Before HULL, MARCUS and KRAVITCH, Circuit Judges.

KRAVITCH, Circuit Judge:



Pukka Development appeals the district court’s order granting summary

judgment to Plaintiffs Saverio Pugliese, Michael Mieves, Antonio Saladino and

Stephen Matolyak.  This case turns on the interpretation of sections 1702 and

1703(d) of the Interstate Land Sales Act (the “ILSA”).  We disagree with the

district court’s interpretation of the statute.  We therefore reverse the district

court’s decisions to grant Plaintiffs’ motion for summary judgment and to deny

Pukka’s motion for the same.

BACKGROUND

Twenty-two months after entering into contracts to purchase individual

units in Pukka’s condominium development of seventy-eight units, Plaintiffs

attempted to revoke their contracts pursuant to § 1703(d) of the ILSA, 15 U.S.C.

§ 1703(d).  Pukka responded that the contracts at issue were exempt from

§ 1703(d), and thus could not be revoked.  Plaintiffs filed suit seeking to rescind

their contract obligations.  The parties filed cross-motions for summary judgment. 

Finding no disputed issues of fact, the district court granted summary judgment as

a matter of law for Plaintiffs and denied Pukka’s motion for summary judgment

based on its interpretation of the statutory language.

In § 1703(d), the ILSA provides purchasers and lessees of real estate “lots”

a two-year right of revocation of the contract under certain circumstances.  Section
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1703(d) states “Any contract or agreement which is for the sale or lease of a lot

not exempt under section 1702 of this title which does not provide [certain

safeguards within the terms of the contract] may be revoked at the option of the

purchaser or lessee for two years from the date of the signing of such contract or

agreement.”  15 U.S.C. § 1703(d) (emphasis added).  The parties do not dispute

that the required safeguards were not included in the contracts, and that the

contracts would therefore be revocable unless exempt. Thus, this case turns on the

meaning of the phrase “not exempt under section 1702” in § 1703(d).  

Section 1702 contains three subsections.  Section 1702(a) exempts the sale

or lease of certain properties or “lots” from all ILSA provisions.  Section 1702(b)

exempts the sale or lease of other lots from ILSA registration and disclosure

requirements.  It states “the provisions requiring registration and disclosure (as

specified in section 1703(a)(1) of this title and sections 1704 through 1707 of this

title) shall not apply to [sales or leases of certain types of lots].”  15 U.S.C. §

1702(b).  Subsection (b)(1) identifies “lots in a subdivision containing fewer than

one hundred lots.”  15 U.S.C. § 1702(b)(1).  Section 1702(c) provides for the

creation of rules or regulations exempting lots from other provisions of the ILSA.  

The parties agree that the contracts here involve lots in a subdivision

containing fewer than one hundred lots and are therefore exempt from the
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registration and disclosure provisions of the ILSA under § 1702(b)(1).  The parties

disagree, however, on whether the language “not exempt under section 1702” in

§ 1703(d) makes these contracts also exempt from the right of revocation provided

in § 1703(d).

Pukka submmitted an opinion letter written by Ivy Jackson, the Director of

the RESPA and Interstate Land Sales office of the U.S. Department of Housing

and Urban Development (“HUD”) as support for its position that any lot exempt

from any provision of the ILSA under § 1702 would also be exempt from the

revocation provision of § 1703(d).   In the letter, Jackson wrote that “[t]he1

requirements of . . . § 1703(d) do not apply to the sale or lease of lots that are

exempt under the 100 lots provision of 15 U.S.C. § 1702(b)(1) (or any other

exemption of § 1702).”  The district court disregarded this letter, citing Samara

Development Corp. v. Marlow, 556 So.2d 1097 (Fla. 1990), a Florida Supreme

Court opinion construing other portions of the ILSA.  In Samara, the plaintiff

argued that deference was owed to HUD interpretations supporting its position. 

Id. at 1099.  The Samara court held that the regulations did not resolve the

statutory interpretation question before it, and that the court was, therefore, free to

 HUD is the agency responsible for administration of the ILSA and has been granted1

authority to promulgate rules and regulations relating to ILSA.  15 U.S.C. §§ 1715, 1718.
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conduct its own analysis to determine the meaning of the statutory provision in

question.  Id.  The district court in this case, relying on Samara, concluded that

“full agency deference is not always warranted.”2

The district court acknowledged that the Florida court of appeals had issued

an opinion finding that lots exempt under § 1702(b)(1) were exempt from

§ 1703(d), Mayersdorf v. Paramount Boynton, LLC, 910 So.2d 887 (Fla. Ct. App.

2005), but noted that that case was not binding authority.  

The district court held that, under the plain language of the statute,

§ 1703(d) “simply . . . refer[s] the reader to where the exemptions are found” and

that § 1702(b)(1) “clearly limits [the] scope [of the exemption for lots enumerated

there] to specified, related provisions.”  Thus, the court held that the ILSA

exempted contracts from § 1703(d) only if the exemption given in § 1702 so

provides.  The court, therefore, concluded that the contracts here are not exempt

from § 1703(d) and may be revoked within two years.  Accordingly, the district

court granted summary judgment for Plaintiffs and denied Pukka’s motion for

summary judgment.  Pukka timely appealed.

 We note, however, that the Samara court did not rely on the regulations because the2

court found that the regulations did not provide clear guidance on the issue before it, not because
it felt that no deference was owed to agency regulations.  556 So.2d at 1099. 

5



Since the district court’s decision issued, two other opinions from the

Southern District of Florida have been handed down addressing the same ILSA

provisions.  Trotta v. Lighthouse Point Land Company, LLC, 551 F. Supp. 2d

1359 (S.D. Fla. 2008); Meridian Ventures, LLC v. One North Ocean, LLC., 538 F.

Supp. 2d 1359 (S.D. Fla. 2007).  Both cases followed the district court’s opinion

in this case and concluded that lots are exempt from the right of revocation laid

out in § 1703(d) only if they are already so exempt under § 1702.  A court from

the Eastern District of Virginia, however, disagreed and held that the plain,

unambiguous language of the statute indicates that developers exempt under any

provision of § 1702 are exempt from § 1703(d) as well.  Bartley v. Merrifield

Town Ctr. Ltd. P’ship., No. 1:08cv145, slip op. at 3 (E.D. Va. Sept. 30, 2008).

Three amicus curiae briefs were filed in this appeal from the United States

on behalf of HUD, the Real Property Probate and Trust Law Section of the Florida

Bar, and the Florida Home Builders Association together with the National

Association of Home Builders.  All three support Pukka’s position that “not

exempt under section 1702” means that if any exemption under § 1702 applies, the

contract is then also exempt from the right of revocation in § 1703(d). 

STANDARD OF REVIEW
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“We review the district court’s grant of summary judgment de novo,

applying the same legal standards that bound the district court, and viewing all

facts and reasonable inferences in the light most favorable to the nonmoving

party.”  Cruz v. Publix Super Markets, Inc., 428 F.3d 1379, 1382 (11th Cir. 2005)

(citation and quotation omitted).  Summary judgment is appropriate when “there is

no genuine issue as to any material fact and . . . the moving party is entitled to a

judgment as a matter of law.”  Fed. R. Civ. P. 56(c).  We also review the district

court’s interpretation of a statute and the application of law de novo.  Holton v.

City of Thomasville School Dist., 490 F.3d 1257, 1261 (11th Cir. 2007).

DISCUSSION

Pukka contends that the language “not exempt under section 1702” signifies

that § 1703(d) does not apply to the sale of any lot that is exempt from any other

provision of the ILSA under § 1702.  Pukka argues that the contracts here are

exempt from § 1703(d) because they are exempt from the registration and

disclosure provisions under § 1702(b)(1). 

Plaintiffs contend that the phrase “not exempt under section 1702” simply

refers the reader to § 1702, and the sale of a lot is exempt from § 1703(d) only if it

is already so exempt under the terms of § 1702.  Plaintiffs concede that the

contracts in this case are exempt from the registration and disclosure provisions of
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the Act through § 1702(b)(1), but argue that those are the only provisions of the

ILSA from which they are exempt.  Thus, Plaintiffs argue that the right of

revocation in § 1703(d) remains applicable.  

In interpreting a statute, we start with the plain language of the provisions to

be interpreted.  United States v. Silva, 443 F.3d 795, 797-98 (11th Cir. 2006) (“If

the statute’s meaning is plain and unambiguous, there is no need for further

inquiry.”).  We apply the plain language of a statute unless doing so would lead to

an absurd result.  Id. at 798. 

This case turns on whether the phrase “exempt under section 1702” adds

meaning to § 1703(d) (Appellant’s interpretation) or whether it merely references

the exemptions found in § 1702 (Appellees’ interpretation).  “It is ‘a cardinal

principle of statutory construction’ that ‘a statute ought, upon the whole, to be so

construed that, if it can be prevented, no clause, sentence, or word shall be

superfluous, void, or insignificant.’”  TRW Inc. v. Andrews, 534 U.S. 19, 31

(2001) (quoting Duncan v. Walker, 533 U.S. 167, 174 (2001)).  This principle

favors Appellant’s reading, which gives meaning to the phrase “not exempt under

section 1702.”  It is not, however, unheard of for statutes to use language that

refers the reader to another section but does not itself add new meaning.  In the

ILSA itself, for example, § 1703(a)(2) uses language similar to the language in
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§ 1703(d), and states that § 1703(a)(2) applies to “any lot not exempt under

section 1702(a) of this title.”  Because § 1702(a) already exempts lots from all

provisions of the Act, this language does not add meaning but merely serves as a

reminder that some lots are exempt from all provisions of the ILSA.  See also BP

Am. Prod. Co. v. Burton, 549 U.S. 84, 98 (2006) (holding that statutory language

is not “mere surplusage” where it “clarifies” the application of the provision).

On the other hand, “[i]t is well settled that where Congress includes

particular language in one section of a statute but omits it in another section of the

same Act, it is generally presumed that Congress acts intentionally and purposely

in the disparate inclusion or exclusion.”  Duncan v. Walker, 533 U.S. 167, 173

(2001) (internal citation and alterations omitted).  In subsections 1703(a)(1), (b),

and (d), Congress used the phrase “not exempt under section 1702,” but in

§1703(a)(2) Congress used the more specific phrase “not exempt under section

1702(a).”  This illustrates that Congress understood how to be more specific, but

chose not to do so in § 1703(d).  Congress chose to be less specific in § 1703(d)

and used the broader “not exempt under section 1702” language, suggesting that

we should give meaning to that choice and endorse Pukka’s interpretation.

Acknowledging that Congress knew how to specify § 1702(a) as the only

applicable exemption but chose not to do so in § 1703(d), we hold that Appellees’
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interpretation improperly adds language to § 1703(d).  If we were to agree with

Plaintiffs, we would in essence change the language from “not exempt under

section 1702” to “not exempt under section 1702(a).”  “We are not . . . authorized

to revise statutory provisions in the guise of interpreting them.”  In re Hendrick,

524 F.3d 1175 (11th Cir. 2008).

Plaintiffs argue that interpreting § 1703(d) to add exemptions improperly

creates judicial exceptions.  See Allstate Life Ins. Co. v. Miller, 424 F.3d 1113,

1116 n.5 (11th Cir. 2005) (“Specifically, where the legislature has included certain

exceptions . . . , the doctrine of expressio unis est exclusio alterius counsels

against judicial recognition of additional exceptions.”).  We disagree.  By

following Pukka’s reading of these statutory provisions, we do not add judicial

exceptions on top of enumerated legislative exceptions; rather, we simply interpret

the statute itself as providing legislative exceptions in § 1703(d) in addition to

other legislative exceptions discussed in § 1702.

Although both parties argue that the statutory language is plain and

unambiguous, both also argue that the plain meaning supports their interpretation. 

This indicates ambiguity.  Furthermore, the existence of divergent court opinions

also suggests ambiguity.  Smiley v. Citibank (North Dakota), N.A., 517 U.S. 735,

739 (1996).
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Where statutory language is ambiguous, we will defer to the interpretation

of the government agency entrusted to administer the statute “if it is ‘based on a

permissible construction’ of the Act.”  Barnhart v. Walton, 535 U.S. 212, 218

(2002) (quoting Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S.

837, 843 (1984)).  Chevron deference applies to agency rules promulgated in the

exercise of the authority to make rules carrying the force of law granted to the

agency by Congress.  United States v. Mead, 533 U.S. 218, 226-27 (2001).  HUD

is the agency responsible for administration of the ILSA and has been granted

authority to promulgate rules and regulations relating to ILSA.  15 U.S.C.

§§ 1715, 1718.

Current HUD regulations do not provide guidance on this issue, despite

Appellant’s assertions to the contrary.  Nowhere do the regulations speak to the

interplay between § 1703(d) and § 1702(b).  See 24 C.F.R. §§ 1710, et seq.  Past
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regulations, however, do speak specifically to the question before us.   Prior to3

1996, the regulations included the statement:

A contract or agreement, including a promissory note, for the sale or
lease of a lot not exempt under §§ 1710.5–1710.16 of this chapter
[including § 1710.6, the exemption for properties with less than 100
lots] may be revoked by a purchaser within two years from the date of
signing the contract or agreement . . . .

24 C.F.R. § 1715.4(a) (1995)(emphasis added).  This language served to clarify

the right of revocation provided in 15 U.S.C. § 1703(d), and established that if a

lot was exempt from the registration and disclosure provisions under § 1702(b),

then it was also exempt from § 1703(d).  We conclude that HUD’s reading of the

ILSA in these prior regulations is a permissible construction of the statute because

ample tenets of statutory construction support HUD’s reading of § 1703(d) that

sales and leases of lots are exempt from the § 1703(d) right of revocation if

exempt from any provision of the ILSA under § 1702.  These regulations would

therefore be accorded Chevron deference were they still in effect.  The question

 Plaintiffs argue that we should not consider HUD’s prior regulations because those3

arguments were not raised before the district court.  See BUC Int’l Corp. v. Int’l Yacht Council
Ltd., 489 F.3d 1129, 1140 (11th Cir. 2007) (noting that this court does not consider issues raised
for the first time on appeal in a civil case).  Although new claims or issues may not be raised,
new arguments relating to preserved claims may be reviewed on appeal.  Yee v. City of
Escondido, 503 U.S. 519, 534 (1992) (“Once a federal claim is properly presented, a party can
make any argument in support of that claim; parties are not limited to the precise arguments they
made below.”)  Pukka raised the question of HUD’s interpretation of these ILSA provisions
before the district court, and thus references to legislative history and prior regulations not
presented below are more accurately characterized as new arguments, rather than new issues. 
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then is whether deletion of these regulations deprives them of all deference, or

whether they still retain a role in our analysis.  4

However, we need not reach the issue of whether to accord Chevron

deference to HUD’s prior ILSA regulations because even if the prior regulations

were not entitled to Chevron deference, other evidence of the agency’s

interpretation is entitled to substantial deference under Skidmore v. Swift & Co.,

323 U.S. 134, 140 (1944); see Buckner v. Florida Habilitation Network, Inc., 489

F.3d 1151, 1155 (11th Cir. 2007).  “Under Skidmore, an agency’s interpretation

may merit some deference depending upon the ‘thoroughness evident in its

consideration, the validity of its reasoning, its consistency with earlier and later

pronouncements, and all those factors which give it power to persuade, if lacking

power to control.’”  Buckner, 489 F.3d at 1155 (quoting Skidmore, 323 U.S. at

140).  The letter from HUD’s director of RESPA and Interstate Land Sales stated

her opinion that “[t]he requirements of . . . § 1703(d) do not apply to the sale or

lease of lots that are exempt under the 100 lots provision of 15 U.S.C. §

  Furthermore, HUD’s regulation was deleted in 1996 “[i]n an effort to comply with the4

President’s regulatory reform initiatives.”  61 Fed. Reg. 13,596 (March 27, 1996).  HUD
removed § 1715.4 from the regulations in order to “streamline the Interstate Land Sales
Registration Program regulations by eliminating provisions that are repetitive of statutes or are
otherwise unnecessary.”  Id.  Evidently, HUD did not delete the regulatory guidance on this issue
because it no longer agreed with the statutory interpretation advanced; rather, HUD felt the
statute already made it clear that lots exempt under § 1702(b) were exempt from § 1703(d) and
that regulations stating so were not necessary.
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1702(b)(1) (or any other exemption of § 1702).”  This brief letter does not provide

enough detail for this court to evaluate the thoroughness of HUD’s reasoning.  The

stated opinion is, however, “consistent with earlier and later pronouncements” by

HUD on this issue in the prior regulations that existed from 1980 until 1996.  See

45 Fed. Reg. 40, 497 (June 13, 1980) (adopting the now deleted regulations

discussed above).  In addition, the United States’ amicus brief also represents

HUD’s interpretation of the ILSA warranting Skidmore deference.  See Auer v.

Robbins, 519 U.S. 452, 462 (1997) (affording deference to an agency’s

interpretation of its regulations even when that interpretation was first expressed

in an amicus brief to the Court).  The brief is thoroughly reasoned and

demonstrates a high level of consideration given to the issue; the brief thoroughly

and rationally analyzes the statute, the legislative history, and the policy

implications of the statutory interpretation.  And the opinion set forth in the brief

is consistent with the position HUD has always held on the meaning of “not

exempt under section 1702” in § 1703(d).  We thus owe Skidmore deference to the

amicus brief. 

Under Skidmore, we defer to HUD’s longstanding opinion that the phrase

“not exempt under section 1702” found in § 1703(d) means that if the sale or lease

of a lot is exempt from any ILSA provision under § 1702, then it is also exempt
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from the right of revocation granted in § 1703(d).  In accordance with this reading

of the ILSA, Plaintiffs did not have a right to revoke their contracts to purchase

condominiums developed by Pukka, and summary judgment in their favor in this

contract rescission action was improper.  Additionally, Pukka was entitled to entry

of summary judgment in its favor, and the denial of its motion for summary

judgment was improper.

 CONCLUSION

For the foregoing reasons, we REVERSE the district court and remand for

proceedings consistent with this opinion.
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RPPTL Section CLE Schedule  
2009 – 2010 

 
Dates Course Title RPPTL Committee Program Chair 
January 23, 2009 Foreclosure & 

Creditor’s Rights 
Real Property 
Litigation 

Gene Shuey 

February 12 – 13, 
2009 

Annual Trust & 
Estate Symposium 

 Bill Hennessey 

March 5 – 7, 2009 Construction Law 
Institute 

Construction Law 
Institute 

Lee Weintraub 

March 5 – 7, 2009 Construction Law 
Certification Review 
Course 

Construction Law 
Certification Review 
Course 

Fred Dudley 

March 19 – 20, 
2009 

 Probate Law & 
Procedure 

Linda Griffin  

April 3 – 4, 2009 Advanced Real 
Estate Law and 
Certification Review 
Course 

Real Property 
Certification Review 
Course 

Robert Stern 

April 3 – 4, 2009 Wills, Trusts & 
Estates Certification 
Review Course 

Wills, Trusts & 
Estates Certification 
Review Course 

Marilyn Polson 

April 23, 2009 The Ins and Outs of 
Condominium Law 

Condominium & 
Planned Development 

Rob Freedman & 
Steve Mezer 

April 24, 2009 Condominium 
Developer’s 
Attorney Seminar 

Condominium & 
Planned Development 

Rob Freedman & 
Steve Mezer 

May 22, 2009 RPPTL Convention Convention Marilyn Polson & 
Dresden Brunner 

June 18 – 21, 2009 Attorney/Trust 
Officer Liaison 
Conference 

Attorney/Trust 
Officer Liaison 

Seth Marmor 

October 1 – 2, 2009 RESPA and 
Regulatory 
Compliance 

Title Insurance, 
Development & Govt. 
Regulation of Real 
Estate and 
Condominium & 
Planned Development 

Eleanor Taft  

October 22 – 23, 
2009 

Guardianship Law Guardianship Law Debra Boje & 
David Carlisle 

November 5 – 6, 
2009 

Commercial Leasing Landlord & Tenant Neil Shoter 

November 12 – 13, 
2009 

 Trust Law John Moran 

December 10 – 11,  Estate Planning Richard Gans 



2009 
January 28 – 29, 
2010 

Environmental and 
Land Use 
Considerations for a 
Real Estate 
Transaction 

Development & Govt. 
Regulation of Real 
Estate, Property 
Insurance and 
Environmental & 
Land Use Law 
Section 

Nancy Stuparich 
and Jay Mussman 

February 11 – 12, 
2010 

Annual Trust & 
Estate Symposium 

 Bill Hennessey 

March 5 – 6, 2010  Condominium & 
Planned Development 
and Property 
Insurance 

 

March 25 – 26, 
2010 

 Probate Law  

April 8 – 10, 2010 Construction Law 
Institute 

Construction Law 
Institute 

 

April 8 – 10, 2010 Construction Law 
Certification Review 
Course 

Construction Law 
Certification Review 
Course 

 

April 22 – 23, 2010  Land Trusts & REITs Katherine Frazier 
April 29 – 30, 2010  Power of Attorney Tami Conetta 
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The RPPTL wishes to acknowledge and  thank the American 

Intellectual Property Law Association (AIPLA) for granting permission to use 
its copyrighted Mentor Program materials as a general format for these 
materials developed by the RPPTL Mentoring Committee.  Information on the 
AIPLA can be found at its website:  www.aipla.org. 

  



SUMMARY 
 
 

The RPPTL desires to encourage the personal and professional growth of members who 
have recently become active in real property, probate or trust law matters.  The 
Mentoring Program focuses on the following elements: 
 
Each Mentor is assigned no more than two Mentees and each Mentee is assigned to only 
one Mentor. 
 
Mentors are required to meet with each Mentee no less than one hour every month. 
 
Mentors serve for at least one year. 
 
Mentors are paired with Mentees according to geographical considerations, practice 
areas, and other considerations. 
 
Mentor/Mentee relationships will be evaluated periodically. 
 
The Mentoring Program will actively encourage participation by diverse groups of 
attorneys. 



A goal of the RPPTL Section is to encourage the development of professionalism, ethics 
and knowledge of the Section’s membership especially as it pertains to young lawyers 
and diverse lawyers.  One methodology to encourage this goal is to establish mentoring 
opportunities. 
 
Mentoring facilitates learning by creating relationships between groups of willing 
participants, guided by generally accepted mentoring techniques.  Formal mentoring can 
accelerate an attorney’s professional development.  The mentoring program strives to 
facilitate the process by which attorneys achieve their personal best as professionals.  The 
Mentoring Program will be administered by the Mentoring Committee of the RPPTL 
Executive Council. 
 
A Mentor is assigned to serve as a role model and counselor to one or two Mentees.  The 
Initial efforts of the Mentoring Committee will focus on mentorship pairings.  In addition 
to volunteers, Circuit Representatives will be asked to be involved in the Mentoring 
Program, primarily as Mentors.  The target members of the Section are: 
 

• Young Lawyers 
 

• Diverse Lawyers 
 



Attorney mentoring commonly evolves where an attorney, a Mentor, having 
greater skill or ability in a particular field of endeavor, helps another attorney, a Mentee, 
learn the same skills or abilities that the Mentor has found to be most valuable.  Bearing 
in mind that Mentees may learn such skills or abilities on their own, although less well or 
more slowly, effective Mentors create a context and environment for Mentees to learn in 
a more efficient manner. 
 
  Mentoring is an ongoing process whereby attorneys tend to learn new skills as 
they develop needs and interests that the new skills will satisfy.  Therefore, a discussion 
of the Mentee’s needs and interests is an appropriate starting point for the mentoring 
process so that the Mentor’s professional experiences can be evaluated.  Each mentor will 
have their own style, yet, Mentors should encourage and facilitate active participation by 
the Mentee in a series of professional experiences, engaging the Mentee in follow-up 
discussions. 
 
 The ongoing challenge of any mentoring program is to provide the Mentee with 
valuable career guidance.  The focus of this program is to improve the likelihood of 
success of the Mentee’s career in the RPPTL field by introducing the Mentee to new 
skills, and reinforcing skills that the Mentee already has acquired.  Moreover, the 
Mentee’s development can be enriched through exposure to the Mentor’s professional 
contacts.   
 
 The Section will facilitate mentoring with its mentoring program, but the 
responsibility for the success of the mentoring experience is up to the Mentor and the 
Mentee.  Our goal is to instill a degree of professionalism in the Mentee and help the 
Mentee develop his or her own degree of heightened professionalism.  
 



MENTOR SELECTION 
 
  
CRITERIA 
 Mentors will be selected based upon the combination of their desire to voluntarily 
serve, as well as their willingness to devote a minimum of one hour of uninterrupted time 
every month per Mentee, to meet with each assigned Mentee.  Ideally, the Mentor will be 
able to devote more time to each Mentee.  The Mentor should be a successful 
professional and recognized leader, and must be a member of the Section. 
 
PAIRING 
 Mentors will be paired with Mentees by a subcommittee of the Mentoring 
Committee, upon evaluation of the Mentor Participation Agreement, attached as 
Appendix A, completed by the Mentor.  Pairing considerations include the Mentor’s area 
of expertise, level of professional experience, and location.  Mentors and Mentees must 
practice in the same circuit. 
 
TIME COMMITMENT AND DURATION 

Mentoring sessions can be conducted telephonically, however, no less than twice 
a year the Mentor and Mentee shall meet in person.  Social interaction such as a lunch is 
encouraged.  Each Mentor will serve for one year, beginning with the commencement of 
The Florida Bar Annual year in June.  The Mentor’s term is renewable. Unsuccessful 
Mentor/Mentee pairings may be terminated early. 

 
CONFIDENCE 
 The Mentor should inspire his or her Mentees with confidence that the entire 
process is being conducted with the utmost confidentiality and the Mentor and Mentee 
must use their best efforts to keep confidences.  No client confidences shall be discussed 
between Mentor and mentee. No client names may be used. Mentor and Mentee must be 
careful not to create attorney/client relationships with clients of the Mentee. Each Mentee 
should feel comfortable discussing various aspects of their career and personal 
development. 



 

MENTOR 
RESPONSIBILITIES

 
 

PRINCIPAL RESPONBILITY 
 To offer the Mentee advice and guidance likely to improve the potential for the 
Mentee’s advancement as an attorney specializing in RPPTL matters.  Meetings can be 
either telephonic or in person, except the requirement for two face to face meetings per 
year.  The Mentor must devote his or her total attention to providing the Mentee with 
advice and guidance. 
 
EVALUATION 
 At the conclusion of each one-year term, the Mentor shall provide the Mentoring 
Committee with a written evaluation of the mentoring program, by completing the form 
attached as Appendix C.  Measures of success of the Mentor’s efforts will be 
substantiated if a Mentee advances in position and responsibility at work, increases 
his/her involvement in the Section, appreciates and develops ethical behaviors, and 
advances in professionalism toward clients, other members of the Bar, and the judiciary, 
becomes a better lawyer, and ultimately, becomes a Mentor. 
 
DISCUSSION 
 Effective mentoring occurs when the Mentor’s guidance reinforces the Mentee’s 
existing skills, and facilitates the Mentee’s acquisition of applicable new practice skills.  
The advice and guidance should be based upon the Mentor’s career experiences and 
professional training.  Examples and stories help illustrate key points.  The Mentor 
should frequently request feedback from the Mentee through insightful questions. 
 
 Mentoring feedback is a two-way function, and the Mentee should feel 
comfortable asking the Mentor questions that demonstrate the Mentee’s career and 
personal growth.  In this way, the Mentee is encouraged to draw new skills from the 
Mentor and to have the Mentor reinforce existing skills. 
 
CONFIDENTIALITY 
 The entire mentoring process must be conducted with the utmost confidentiality, 
and the substance of the Mentor-Mentee discussions may not be included in the Mentor’s 
program evaluation. Client names may not be mentioned. 



 

MENTEE SELECTION
 
CRITERIA 
 
 Mentee selection will be based upon the Mentee’s interest in the program, 
coupled with a willingness to devote a minimum of one hour of uninterrupted time every 
month to meet with the Mentor.  The Mentee must be a member of the Section. 
 
PAIRING 
 
 Mentees will be paired with mentors by a sub-committee of the Mentoring 
Committee based upon to the Mentor Request form (Appendix B) to be completed by the 
Mentee.  Pairing considerations include the Mentee’s area of expertise, level of 
professional experience, level of activity in the Section, career development interests, 
geography and areas of particular interest in the Section.  Although mentoring sessions 
can be conducted telephonically, geographic preference will be an important factor, to 
encourage in-person contact.  Mentee pairing will be conducted without regard to race or 
gender. 
 
TIME COMMITMENT AND DURATION 
 
 The Mentee must meet with the Mentor for at least one hour per month.  The 
meeting should be uninterrupted, so that the Mentee is devoting his or her total attention 
to receiving the advice and guidance offered by the Mentor.  The initial meeting should 
be in person. Twice per year a face to face meeting is required.  The mentoring term will 
last for one year.  The mentoring term is renewable indefinitely. 
 
 DISCUSSION 
 
 Mentees should discuss with their Mentors their expectations of the mentoring 
relationship and of the program in general.  If the Mentor and Mentee cannot agree on a 
set of mutual expectations, an alternate pairing can be arranged. 



MENTEE 
RESPONSIBILITIES 

 
PRIMARY RESPONSIBILITY 
 
 Receive in good spirit the advice and guidance offered by the Mentor.  The 
Mentee’s overall responsibility in the mentoring process is to learn from the Mentor in a 
manner that tends to advance the Mentee’s career.  In other words, it is the Mentee’s 
primary responsibility to learn new practice skills that can be applied to the Mentee’s 
current career situation, and to reinforce successful skills that the Mentee has already 
learned. 
 
 
METRICS 
 
 At the conclusion of each one-year term, the Mentee is asked to provide the 
Mentoring Committee with a written evaluation of the mentoring program.  The goal of 
the program is to enhance the Mentee’s advancement in position and responsibility at 
work, involvement in professional activities, ethical behavior, and professionalism. 
 
CONFIDENTIALITY 
 
 The entire mentoring process must be conducted with the utmost confidentiality, 
and the substance of the Mentor-Mentee discussions should not be included in the 
Mentee’s program evaluation. Client confidences and client names may not be disclosed 
to the Mentor. 



 

PROFESSIONAL 
RESPONSIBILITY 

 
 
PROFESSIONAL CONDUCT 
 
 All Mentor/Mentee interaction is to be conducted on a professional basis 
reflecting the highest ethical and behavioral standards. 
 
 
SEXUAL HARASSMENT 
   
 Sexual harassment, or harassment of any kind, toward either a Mentor or Mentee, 
including same gender sexual harassment, is totally unacceptable, strictly prohibited and 
will not be tolerated. 
 
CLIENT AND CORPORATE RESPONSIBILITY 
 
 Neither the Mentor, nor the Mentee shall, under any circumstances, disclose 
attorney-client information, client proprietary information, or any other client confidence 
to the other. 
 



APPENDIX A 
 

RPPTL MENTOR PARTICIPATION AGREEMENT 
 
 If you would like to have a Mentee assigned to you pursuant to the RPPTL 
Mentoring Program, please provide the following information: 
 

Name: _______________________________________________________________ 
Firm:    ______________________________________________________________                               
Business Address:_____________________________________________________ 
Business Phone: ________________________ Mobile Phone:  ________________ 
E-mail: ______________________________________________________________ 

 
Education (Schools attended, degrees obtained, year of graduation): 
 
 College (Graduate and Post-graduate):  
_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
 
 Law School: 
_____________________________________________________________________ 
 
 
Bar Admissions (State and Year of Admission): 
______________________________________________________________________ 
 
 
Current Employment: 
 
Employer:  ____________________________________________________________ 
Number of attorneys:  ___________________________________________________ 
Year of Hire:  __________________________________________________________ 
 
Are you Board Certified?  ________  If yes, please list your area(s) of certification: 
______________________________________________________________________ 
______________________________________________________________________ 
______________________________________________________________________ 
 
Are you a member of: 
 RPPTL Executive Council?   Yes _____     No _____ 
 ACTEC ?    Yes _____     No _____            
 ACREL?   Yes _____     No _____ 
 
 



 
Please list all ABA, Florida Bar, RPPTLS, or Local Bar Association committees on 
which you presently serve: 
_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
 
 
Describe your area of practice, including the Judicial Circuits in which you primarily 
practice: 
_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
 
 
Are there any unique or special characteristics or background you would prefer for a 
mentee, or any time or other constraints that need to be considered in assigning a mentee? 
_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
 
 
 
By executing this request, you are agreeing to the following terms and conditions of the 
RPPTL Mentoring Program: 
 

A.  Participation in the RPPTL Mentoring Program does not contemplate and is not 
intended to create a formal association between the mentor and mentee (or the 
mentee’s employer), or any attorney client relationship between the mentor and 
the ultimate client of the mentee (or the mentee’s employer). The mentor shall 
advise the mentee of the mentee’s ultimate responsibility to exercise independent 
professional judgment on behalf of the mentee’s clients. 

B. The mentor is obligated to ensure the entire process is being conducted with the 
utmost confidentiality and must use the mentor’s best efforts to maintain that 
confidentiality.  No confidential client information or communications shall be 
discussed between mentor and mentee. The mentor shall not disclose the identity 
of any clients and shall advise the mentee of the mentee’s responsibility to avoid 
communications that would violate client confidentiality. 

C. The mentor agrees to attend an initial conference with the assigned mentee in 
person, and shall maintain communications with the mentee no less than one hour 
per month for a minimum term of six months. 



D. At the end of the six month term, the mentor agrees to provide evaluation 
information to the RPPTL Mentoring Program Committee. 

 
AGREED this ___________ day of _______________________________, 2008 
 
    ________________________________________ 
    Mentor  
 



 

APPENDIX B 
 

RPPTL MENTOR REQUEST 
 
 If you would like to have a Mentor assigned pursuant to the RPPTL Mentoring 
Program, please provide the following information: 
 
 
 

Name: _______________________________________________________________ 
Firm:    ______________________________________________________________                               
Business Address:_____________________________________________________ 
Business Phone: ________________________ Mobile Phone:  ________________ 
E-mail: ______________________________________________________________ 

 
Education (Schools attended, degrees obtained, year of graduation): 
 
 College (Graduate and Post-graduate):  
_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
 
 Law School: 
_____________________________________________________________________ 
 
 
Bar Admissions (State and Year of Admission): 
______________________________________________________________________ 
 
 
Current Employment: 
 
Employer:  ____________________________________________________________ 
Number of attorneys:  ___________________________________________________ 
Year of Hire:  __________________________________________________________ 
 
 
Describe your area of practice, including the Judicial Circuits in which you primarily 
practice: 
_____________________________________________________________________ 
_____________________________________________________________________ 
 
 
 



Please describe what you wish to gain through the RPPTL Mentoring Program: 
 
_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
 
Are there any unique or special characteristics or background you would prefer for a 
mentor or any time or other constraints that need to be considered in assigning a mentor 
to you? 
_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
_____________________________________________________________________ 
 
 
By executing this request, you are agreeing to the following terms and conditions of the 
RPPTL Mentoring Program: 
 

A.  Participation in the RPPTL Mentoring Program does not contemplate and is not 
intended to create a formal association between the mentor and mentee (or the 
mentee’s employer), or any attorney client relationship between the mentor and 
the ultimate client of the mentee (or the mentee’s employer),. The mentee must 
ultimately exercise independent professional judgment on behalf of the mentee’s 
clients. 

B. The mentee is obligated to ensure the entire process is being conducted with the 
utmost confidentiality and must use the mentee’s best efforts to maintain that 
confidentiality.  No confidential client information or communications shall be 
discussed between mentor and mentee. The mentee shall not disclose the identity 
of any clients. 

C. The mentee agrees to attend an initial conference with the assigned mentor in 
person, and shall maintain communications with the mentor no less than one hour 
per month for a minimum term of six months. 

D. At the end of the six month term, the mentee agrees to provide evaluation 
information to the RPPTL Mentoring Program Committee. 

 
 
AGREED this ___________ day of _______________________________, 2008 
 
    ________________________________________ 
    Mentee  
 

 



APPENDIX C 
 

MENTORING PROGRAM EVALUATION FORM 
 

 
1. Please check one:    Mentor ______ Mentee ______ 
2. How long have you participated in the RPPTL Mentoring Program? _______ 
 ______________________________________________________________ 
 
3. What were the specific goals of the Mentee? 
 
 ______________________________________________________________ 
 
4. Was the Mentor helpful in the Mentee achieving his or her goals?  Please explain 
 
 ______________________________________________________________ 
 _______________________________________________________________ 
 
5. Would you participate in this program again? 
 
 _______________________________________________________________ 
 _______________________________________________________________ 
 
6. How might this program be improved? 
 
 _______________________________________________________________ 
 _______________________________________________________________ 
 
7. What advice do you have for new Mentors/Mentees? 
 
 _______________________________________________________________ 
 
8. Additional comments: 
 
 _______________________________________________________________ 
 _______________________________________________________________ 
 
 Please fax all responses to _______________ at _______________. 











 
 
 
As of 1-16-09 the case management system reflects the following data:  
  
1843 Open Cases (172 Cases in Property Search Status; 8 Cases Waiting to be Rejected; 602 
Cases Assigned; 1061 Unassigned)  
  

 
Opened Cases Statistics 

Cases Assigned 602 33% 
Waiting for property 
search 172 9% 
Waiting to be rejected 7 0% 
Cases Unassigned 1062 58% 
Total  1843 100% 
  
  
127 Closed Cases (57 cases were closed after client withdrew application; 23 of these cases 
were closed due to client entering into foreclosure; 7 cases were closed after attorney 
successfully negotiated a settlement; 7 cases were closed after attorney performed brief services 
such as attempting to obtain a modification but being unsuccessful; 33 of these cases were 
closed for other reasons i.e. client was able to obtain a modification on his/her own, client 
borrowed money from relative and no longer delinquent, etc) 
  
  

 
Closed Cases Statistics 

Client Withdrew 57 45%
Negotiated Settlement 7 6%
Entered Foreclosure-
Change in Eligibility Status 23 18%
Brief Services  7 6%
Other  33 26%
Total 127 100%
  
  
840 Rejected Cases (All cases rejected for various reasons such as client determined not to be 
working poor, client already in foreclosure, etc.) 
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