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The Breakers, Palm Beach, Florida 

 
 

AGENDA 
 
 

I. Presiding — Michael A. Dribin, Chair 
 
II. Attendance — Debra Boje, Secretary 
 
III. Minutes of Previous Meeting — Debra Boje, Secretary 
 

Motion to approve minutes of May 31, 2014 meeting of Executive Council held at South Seas 
Plantation, Captiva Island, pp. 12 - 39 

 
IV. Chair's Report — Michael A. Dribin 
 

1. Recognition of guests  
 
2. Introduction and comments from sponsor of Executive Council lunch (The Florida Bar 

Foundation) 
 
3.   Acknowledgment of Section sponsors pp. 40 - 42 
 
4.  Remaining 2014 – 2015 RPPTL Section Executive Council Meeting Schedule p. 43  
 
5. Tentative Committee meeting schedule for November 13-16, 2014 Executive Council 

meeting, Waldorf Astoria Hotel, Naples, Florida pp. 44 - 45 
 
6. Moment of recognition of death of Executive Council member, Cynthia Fallon 

 
V. Chair-Elect's Report — Michael J. Gelfand, Chair-Elect   
 
VI. Liaison with Board of Governors’ Report — Andrew B. Sasso 
  

VII. Treasurer's Report — S. Katherine Frazier   

 Statement of Current Financial Conditions, p. 46 
 
VIII. Director of At-Large Members’ Report  — Shane Kelley  
 
IX. CLE Seminar Coordination Report   — CLE Seminar Coordination – Tae Kelley Bronner 

(Probate & Trust), Robert Swaine (Real Property) Co-Chairs  
 
X. Kids Committee Report – Steven Goodall, Chair; Laura Sundberg, Advisor   
 
 
 

 



 

 

 
XI. Probate and Trust Law Division — Deborah P. Goodall, Director  

Action Items: 

1. Ad Hoc Study Committee on Estate Planning Conflict of Interest - William T. 
Hennessey III, Chair 

 
A. Committee motion to adopt as legislative positions of the Section the support of 

amendments to existing statutes to provide that a lawyer, or certain people related to, 
or affiliated with, the lawyer will not be entitled to receive compensation for serving as 
a fiduciary if the lawyer prepares the instrument making the appointment unless: (a) 
the lawyer or person appointed is related to the client, or (b) certain disclosures are 
made to the client before the instrument is signed and confirmed in a writing signed 
by the client, including amendments to F.S. §733.617and to find that such legislative 
positions are within the purview of the RPPTL Section*.    pp. 47 - 58 
 

B.  Committee motion to support (a) an amendment to Rule 4-1.8 (c) of the Rules 
Regulating the Florida Bar and the comment to the Rule concerning client gifts to 
attorneys and (b) amending the comment to Rule 4-1.8(c) to clarify the steps which 
an attorney should take when preparing a written instruments which names the 
attorney to a fiduciary position for a client. p. 59 

 
 
2. Digital Assets and Information Study Committee  – Eric Virgil, Chair 
 
Committee motion to adopt as legislative positions of the Section the support of the creation of 
a new chapter of the Florida Statutes allowing certain fiduciaries, namely personal 
representatives, trustees, guardians of the property of minors or incapacitated persons, and 
agents under Powers of Attorney, access to digital assets belonging to the decedent, settlor, 
ward or principal and to find that such legislative positions are within the purview of the RPPTL 
Section*.  pp. 60 - 84 
 
3. Estate and Trust Tax Planning Committee   –  Elaine M. Bucher, Chair 
 
Committee motion to adopt as legislative positions of the Section the support of amendments to 
existing statutes to permit a donor or a holder of a power of appointment to provide in the 
instrument creating the custodianship that the custodianship does not terminate until the 
minor’s attainment of age 25, including amendments to F.S. §§710.105, 710.111 and 710.123; 
and to find that such legislative positions are within the purview of the RPPTL Section*  
pp. 85 - 102 
 
4. Estate and Trust Tax Planning Committee   –  Elaine M. Bucher, Chair 
 
Committee motion to adopt as a legislative position of the Section the support of amendments 
to the existing statute relating to estate tax apportionment, dealing generally with the allocation 
of estate taxes among beneficiaries, including amendments to F.S. §733.817 to update and 
clarify existing law and finding that such legislative position is within the purview of the RPPTL 
Section* pp. 103 - 134 

 
*If the proposed legislative positions are approved by the Executive Council, an additional committee 
motion will be presented seeking authorization for the RPPTL Section to expend Section funds in support 
of the proposed legislative positions. 

 



 

 

Information Items: 

1. IRA, Insurance and Employee Benefits – Lester Law and Howard Payne Co-Chairs 
 
Report on the June 12, 2014 decision by the United States Supreme Court in the case of Clark 
v. Rameker, 573 U.S. ____ (2014) where the Court held that under the Federal Bankruptcy 
Code, a debtor’s inherited IRA is not exempt, thus becoming subject to the claims of creditors.  
A summary of the case is attached.  pp. 135 - 136  A copy of the Supreme Court’s decision can 
be found at:  http://www.supremecourt.gov/opinions/13pdf/13-299_mjn0.pdf 
    
 
2. Trust Law Committee -  Angela Adams, Chair  

 
Report on the Committee’s recommendations regarding non-judicial modifications to a trust.  
pp. 137 - 138 
 

 
 

XII.  Real Property Law Division — Andrew M. O’Malley, Real Property Law Division Director 
 

  Action Items: 
 

 
1. Real Property Litigation Committee – Susan Spurgeon, Co-Chair 
 
Committee motion to adopt as a legislative position of the Section an amendment to F.S.§ 
48.23 (Lis Pendens) to include persons acquiring a lien on real property as parties protected 
from litigation against the property, where no lis pendens has been recorded, a lis pendens has 
been dissolved or withdrawn, or a lis pendens has expired and to find that such legislative 
position is within the purview of the Section. * pp. 139 - 143 

 
*If the proposed legislative positions are approved by the Executive Council, an additional committee 
motion will be presented seeking authorization for the RPPTL Section to expend Section funds in support 
of the proposed legislative positions. 

 
2. Residential Real Estate and Industry Liaison Committee – Salome Zikakas, Chair 
 
Committee motion to approve two amendments to the Residential Contract For Sale and 
Purchase regarding Title Evidence and Insurance and Flood Zone, and amendments to the 
Comprehensive Rider to the Residential Contract For Sale and Purchase: C. Seller Financing 
(Purchase Money Mortgage; Security Agreement to Seller); E. Federal Housing Administration 
(FHA)/U.S. Department of Veterans Affairs (VA); and, H. Homeowner’s/Flood Insurance] 
(Materials to be provided in separate posting) 

 
 
 
 

  Information Items: 
 

1. Title Issues and Standards Committee – Brian Hoffman, Co-Vice Chair 
 
Report on the release of the Uniform Title Standards in electronic format (the “E-Standards”) 
that compiles the Title Standards in an updated user friendly PDF format with internal and 



 

 

external links.  Specific details on the update features of the E-Standards are included in the 
materials. The materials also include the Introduction summary that will be included with the E-
Standards that provides an overview of the E-Standards that includes tips for the practitioner to 
maximize the features available. pp. 144 - 147 

 

 

XIII. General Standing Committees — Michael J. Gelfand, General Standing Division Chair and 
Chair-Elect 

Action Items: 

1. Sponsor Coordination Committee --- Wilhelmena F.Kightlinger, Chair. 

Committee motion to approve, in accordance with past Section practice, the waiver of general 
sponsorship fees for fiscal year 2014-2015, and allowing The Florida Bar Foundation to have 
exhibitor space at the Convention and Legislative Update without paying an exhibitor fee if 
space is available after registration of paying exhibitors, and to ratify the waiver of the general 
sponsorship fees for The Florida Bar Foundation for fiscal year 2013-2014. 

2. Strategic Planning Committee --- Michael A. Dribin, Co-Chair, Michael J. Gelfand, Co-
Chair 

Committee motion to approve the following resolution adopted by the Strategic Planning 
Committee:   

Motion to accept the reports of the task forces of the Strategic Planning Committee as the 
collective 2014 Strategic Plan of the Section (“the Plan”); providing that acceptance is not to be 
construed as constituting a mandatory undertaking to implement each recommendation, but, 
rather, acceptance is of aspirational considerations; further providing that the current and future 
leadership of the Section is authorized, in leadership’s sound judgment, to decide which 
portions of the Plan to implement, when, and to what extent; further providing that acceptance 
does not supplant any obligation to seek a vote of the Executive Council where necessary, or to 
seek a vote when advisable, to implement a proposal, for example, a proposed By-Laws 
change; and, further providing that the Section’s officers shall, from time to time, report to the 
Executive Council as to the status of implementing the Plan. The Plan will supersede and 
replace all prior Section strategic plans.  pp. 148 - 183 

Information Items: 

1. Legislation Committee — William T. Hennessey III, Co-Chair (Probate & Trust) and 
Robert Freedman, Co-Chair (Real Property) 

Report of interim action taken by the Executive Committee on June 24, 2014, to approve motion 
to renew the RPPTL Section official legislative positions previously adopted, except for those 
marked “Drop” on the attached list.  pp. 184 - 194 



 

 

2. Formation of Ad Hoc Study Committee to Consider Same Sex Marriage Issues -Jeffrey 
Ross Dollinger, Co-Chair (Real Property); George Daniel Karibjanian, Co-Chair (Probate & 
Trust) 

Announcement of the creation, by Chair Margaret A. Rolando, of an Ad Hoc Study Committee 
Regarding Same Sex Marriage Issues, the appointment of the co-chairs and members thereof, 
with a charge to study the following issues and submit an initial report by November 1, 2014:  

1) Assuming there is no change in current Florida law concerning non-recognition of same-sex 
marriages, consider and make recommendations regarding traditional document drafting 
assumptions that should be reconsidered under Florida’s statutory non-recognition of single sex 
marriages environment, particularly as such assumptions may relate to same sex couples who 
were married in another jurisdiction; 

2)  Consider how document drafting assumptions are likely to be changed by a judicial 
determination that Florida’s statutory non-recognition of single sex marriages is 
unconstitutional; and, 

3)  Identify statutes within the purview of the Real Property, Probate and Trust Law Section 
which would need to be considered for amendment should same sex marriages be recognized 
in the State of Florida and to recommend changes to said statutes. 

The ad hoc Committee is to be composed of:  

Real Property Law Division: Jeffrey Ross Dollinger, Co-Chair, and members Patricia J. 
Hancock, Wilhelmina Fettrow Kightlinger and, Christopher William Smart 

Probate and Trust Law Division: George Daniel Karibjanian, Co-Chair, and members W. 
Fletcher Belcher, Sarah Butters and Benjamin Diamond. 

3. Amicus Coordination – Robert W. Goldman, John W. Little, III, Kenneth B. Bell and Gerald 
B. Cope, Jr., Co-Chairs 

Report on case of Golden v. Jones: Golden v. Jonse 4D12-2094. (corrected opinion), pp. 195-
201: RPPTL Notice of Intent to Seek Leave to File Amicus Brief, pp. 202 -203; and, Order of 
the Supreme Court of Florida accepting jurisdiction to review Golden v. Jones, pp. 204-205.   

4. Ad Hoc Trust Account – John B. Neukamm and Jerry E. Aron, Co-Chairs 

Written report on adoption by the Supreme Court of Florida of amendments to the Rules 
Regulating the Florida Bar, Rule 5-1.2, concerning trust account administration, and penalty for 
non-compliance.  pp. 206 - 216 

 

 

XIV.       Probate and Trust Law Division Committee Reports — Deborah P. Goodall, Director 

1. Ad Hoc Guardianship Law Revision Committee – David Brennan, Chair; 
Sancha Brennan Whynot, Hung Nguyen and Charles F. Robinson, Co-Vice Chairs 



 

 

 
2. Ad Hoc Study Committee on Estate Planning Conflict of Interest - William T. 

Hennessey III, Chair; Paul Roman, Vice Chair 
 

3. Ad Hoc Study Committee on Jurisdiction and Service of Process – Barry F. 
Spivey, Chair; Sean W. Kelley and Christopher Q. Wintter, Co-Vice Chairs 

 
4. Ad Hoc Study Committee on Personal Representative Issues – Jack A. Falk, Jr., 

Chair 
 

5. Ad Hoc Study Committee on Spendthrift Trust Issues – Lauren Detzel and Jon 
Scuderi, Co-Chairs  

 
6. Asset Protection – Brian C. Sparks, Chair; George Karibjanian, Vice-Chair 
 
7. Attorney/Trust Officer Liaison Conference – Laura K. Sundberg, Chair; Stacey Cole, 

Co-Vice Chair (Corporate Fiduciary) and Deborah Russell  Co-Vice Chair 
 
8. Digital Assets and Information Study Committee – Eric Virgil, Chair; Travis 

Hayes and S. Dresden Brunner, Co-Vice Chairs 
 

9. Elective Share Review Committee – Lauren Detzel and Charles I. Nash, Co-Chairs; 
Robert Lee McElroy IV, Vice-Chair 

 
10. Estate and Trust Tax Planning – Elaine M. Bucher, Chair; David Akins, Tasha Pepper-

Dickinson and William Lane, Co-Vice Chairs 
 
11. Guardianship, Power of Attorney and Advanced Directives – Hung Nguyen, Chair, 

Tattiana Brenes-Stahl, David Brennan and Eric Virgil, Co-Vice Chairs 
 
12. IRA, Insurance and Employee Benefits – L. Howard Payne and Lester Law, Co-

Chairs 
 
13. Liaisons with ACTEC – Michael Simon, Bruce Stone, and Diana S.C. Zeydel 
 
14. Liaisons with Elder Law Section – Charles F. Robinson and Marjorie Wolasky 
 
15. Liaisons with Tax Section – Harris L. Bonnette, Jr., Lauren Y. Detzel, William R. 

Lane, Jr., Brian C. Sparks and Donald R. Tescher  
 

16. Principal and Income – Edward F. Koren, Chair; Pamela Price, Vice Chair 
 
17. Probate and Trust Litigation – Thomas M. Karr, Chair; John Richard Caskey, James 

George, Jon Scuderi and Jerry Wells, Co-Vice Chairs 
 

18. Probate Law and Procedure – John C. Moran, Chair; Sarah S. Butters, Michael Travis 
Hayes and Sean Kelley, Co-Vice Chairs 

 
19. Trust Law – Angela M. Adams, Chair; Tami F. Conetta, Jack A. Falk and Deborah    

Russell, Co-Vice Chairs 
 
20. Wills, Trusts and Estates Certification Review Course – Richard R. Gans,  

Chair; Jeffrey S. Goethe, Linda S. Griffin, Seth Marmor and Jerome L. Wolf, Co-
Vice Chairs 



 

 

 
 
 

XV. Real Property Law Division Reports — Andrew M. O’Malley, Director 

1.  Commercial Real Estate – Art Menor, Chair; Burt Bruton and Adele Stone, Co- Vice 
Chairs. 

2.  Condominium and Planned Development – Steven H. Mezer, Chair; Christopher 
Davies and Alex Dobrev, Co-Vice Chairs. 

3.  Construction Law – Hardy Roberts, Chair; Scott Pence and Lee Weintraub, Co-Vice 
Chairs. 

4.  Construction Law Certification Review Course – Deborah Mastin and Bryan 
Rendzio, Co-Chairs; Melinda Gentile, Vice Chair. 

5.  Construction Law Institute – Reese Henderson, Chair; Sanjay Kurian, Diane Perera 
and Jason Quintero, Co-Vice Chairs. 

6.  Development & Land Use Planning – Vinette Godelia, Chair; Mike Bedke and Neil 
Shoter, Co-Vice Chairs. 

7.  Foreclosure Reform (Ad Hoc) - Jeffrey Sauer, Chair; Mark Brown, Burt Bruton and 
Alan Fields, Co-Vice Chairs.  

8.  Landlord and Tenant – Lloyd Granet, Chair; Rick Eckhard and Brenda Ezell, Co-Vice 
Chairs. 

9.  Legal Opinions – Kip Thornton, Chair; Robert Stern, Vice-Chair. 

10.  Liaisons with FLTA – Norwood Gay and Alan McCall, Co-Chairs; Alexandra Overhoff 
and James C. Russick, Co-Vice Chairs. 

11.  Insurance & Surety – W. Cary Wright and Fred Dudley, Co-Chairs; Scott Pence and 
Michael Meyer, Co-Vice Chairs.  

12.  Real Estate Certification Review Course – Jennifer Tobin, Chair; Manual Farach and 
Martin Awerbach, Co-Vice Chairs. 

13.  Real Estate Structures and Taxation – Cristin C. Keane, Chair; Michael Bedke and 
Deborah Boyd, Co-Vice Chairs. 

14.  Real Property Finance & Lending – Jim Robbins, Chair; Homer Duval, III, Richard S. 
McIver and Bill Sklar, Co-Vice Chairs. 

15.  Real Property Litigation – Susan Spurgeon, Chair; Manny Farach, Vice Chair. 

16.  Real Property Problems Study – W. Theodore “Ted” Conner, Chair; Mark A. Brown, 
Jeff Dollinger, Stacy Kalmanson and Patricia J. Hancock, Co-Vice Chairs. 

17.  Residential Real Estate and Industry Liaison – Salome Zikakas, Chair; Trey 
Goldman and Nishad Khan, Co-Vice Chairs. 



 

 

18.  Title Insurance and Title Insurance Liaison – Raul Ballaga, Chair; Alan Fields and 
Brian Hoffman, Co-Vice Chairs. 

19.  Title Issues and Standards – Christopher W. Smart, Chair; Robert M. Graham, Brian 
Hoffman and Karla J. Staker, Co-Vice Chairs. 

 
 
 
XVI.  General Standing Committee Reports — Michael J. Gelfand, Director and Chair-Elect 

1. Ad Hoc Leadership Academy  – Tae Kelley Bronner and Kris Fernandez, Co-Chairs 
 

2. Ad Hoc Study Committee on Same Sex Marriage Issues–- Jeffrey Ross Dollinger 
and George Daniel Karibjanian, Co-Chairs 
 

3. Ad Hoc Trust Account – John B. Neukamm and Jerry E. Aron, Co-Chairs 
 

4. Amicus Coordination – Robert W. Goldman, John W. Little, III, Kenneth B. Bell and 
Gerald B. Cope, Jr., Co-Chairs  

 
5. Budget – S. Katherine Frazier, Chair; Andrew M. O’Malley, Pamela O. Price, Daniel L. 

DeCubellis, Lee Weintraub and W. Cary Wright, Co-Vice Chairs 
 
6. CLE Seminar Coordination – Robert S. Swaine and Tae Kelley Bronner, Co-Chairs; 

Laura K. Sundberg (Probate & Trust), Sarah S. Butters (Probate & Trust),  Lawrence J. 
Miller (Ethics), Jennifer  S. Tobin (Real Property) and Hardy L. Roberts, III (General E-
CLE), Co-Vice Chairs p. 217 

 
7. Convention Coordination – Laura K. Sundberg and Stuart Altman, Co-Chairs; Marsha 

G. Madorsky, Raul Ballaga and Jennifer Jones, Co-Vice Chairs 
 
8. Fellows – Brenda B. Ezell and Hung V. Nguyen, Co-Chairs; Benjamin Diamond and 

Ashley McCrae, Co-Vice Chairs 
 
9. Florida Electronic Filing & Service –  Rohan Kelley, Chair 
 
10. Homestead Issues Study – Shane Kelley (Probate & Trust) and Patricia P. Jones 

(Real Property), Co-Chairs; J. Michael Swaine and Charles Nash, Co-Vice Chairs 
 
11. Legislation –   William T. Hennessey, III (Probate & Trust) and Robert S. Freedman 

(Real Property), Co-Chairs; Sarah S. Butters (Probate & Trust), and Alan B. Fields and 
Steven Mezer (Real Property), Co-Vice Chairs 

 
12. Legislative Update (2014) – Stuart H. Altman, Chair; Charles I. Nash, R. James 

Robbins, Barry F. Spivey, Stacy O. Kalmanson, and Jennifer  S. Tobin, Co-Vice Chairs 
 
13. Legislative Update (2015) – R. James Robbins, Chair; Charles I. Nash, Barry F. 

Spivey, Stacy O. Kalmanson and Jennifer  S. Tobin, Co-Vice Chairs 
 
 
 
14. Liaison with: 
 

a. American Bar Association (ABA) – Edward F. Koren and Julius J. Zschau 



 

 

b. Board of Legal Specialization and Education (BLSE) – Raul P. Ballaga,  
Jennifer S. Tobin, William Cary Wright, and Richard Gans 

c. Clerks of Circuit Court – Laird A. Lile and William Theodore (Ted) Conner 
d. FLEA / FLSSI – David C. Brennan, John Arthur Jones and Roland “Chip” Waller 

Co-Vice Chairs 
e. Florida Bankers Association – Mark T. Middlebrook 
f. Judiciary – Judge Linda R. Allan, Judge Jack St. Arnold, Judge Herbert J. 

Baumann, Judge Melvin B. Grossman, Judge Hugh D. Hayes, Judge Claudia 
Rickert Isom, Judge Maria M. Korvick, Judge Lauren Laughlin, Judge Norma S. 
Lindsey, Judge Celeste H. Muir, Judge Robert Pleus, Jr., Judge Walter L. 
Schafer, Jr., Judge Morris Silberman, Judge Richard J. Suarez, and Judge 
Patricia V. Thomas 

g.  Out of State Members – Michael P. Stafford, John E. Fitzgerald, Jr., and Nicole 
Kibert 

h. TFB Board of Governors – Andrew Sasso  
i. TFB Business Law Section – Gwynne A. Young  
j. TFB CLE Committee – Robert S. Freedman and Tae Kelley Bronner 
k. TFB Council of Sections –Michael A. Dribin and Michael J. Gelfand 
l. TFB Pro Bono Committee – Tasha K. Pepper-Dickinson 
 

15. Long-Range Planning – Michael J. Gelfand, Chair 
 
16. Meetings Planning – George J. Meyer, Chair 
 
17. Member Communications and Information Technology – William A. Parady, Chair; 

S. Dresden Brunner,  Michael Travis Hayes, and Tattiana Brenes-Stahl, Co-Vice Chairs 
 
18. Membership and Inclusion –Lynwood F. Arnold, Jr. and Jason M. Ellison, Co-Chairs, 

Phillip A. Baumann - (Career Coaching), Navin R. Pasem (Diversity), and Guy S. 
Emerich (Career Coaching an Liaison to TFB’s Scope Program), Co-Vice Chairs     

 
19. Model and Uniform Acts – Bruce M. Stone and S. Katherine Frazier, Co-Chairs 
 
20. Professionalism and Ethics--General – Lawrence J. Miller, Chair; Tasha K. Pepper-

Dickinson, Vice Chair 
 
21. Professionalism and Ethics—Special Subcommittee on Integrity Awareness and 

Coordination – Jerry Aron and Sandra Diamond, Co-Chairs 
 
22. Publications (ActionLine) – Silvia B. Rojas, Chair (Editor in Chief); Shari Ben Moussa 

(Advertising Coordinator), Navin R. Pasem (Real Property Case Review), Jane L. 
Cornett, (Features Editor), Brian M. Malec (Probate & Trust), George D. Karibjanian 
(Editor, National Reports), Lawrence J. Miller (Editor, Professionalism & Ethics), Arlene 
Udick   and Lee Weintraub, Co-Vice Chairs 

 
23. Publications (Florida Bar Journal) – Kristen M. Lynch (Probate & Trust), and David R. 

Brittain (Real Property), Co-Chairs; Jeffrey S. Goethe (Editorial Board – Probate & 
Trust), Linda Griffin (Editorial Board – Probate & Trust), Michael A. Bedke (Editorial 
Board – Real Property) and William T. Conner (Editorial Board – Real Property), Co-
Vice Chairs 

  



 

 

 
24. Sponsor Coordination –Wilhelmena F. Kightlinger, Chair; J. Michael Swaine, Deborah 

L. Russell, W. Cary Wright, Benjamin F. Diamond, John Cole, Co-Vice Chairs 
 
25. Strategic Planning –Michael A. Dribin and Michael J. Gelfand, Co-Chairs 

 
XVII. Adjourn 
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Minutes of the Florida Bar’s 

Real Property, Probate and Trust Law Section 

 
EXECUTIVE COUNCIL MEETING 

 

May 31, 2014 

South Seas Island Resort - Captiva Island, Florida 

 

I. Call to Order – Margaret Ann Rolando, Chair 
 

  The meeting was held in the Sea Pearl room at the South Seas Island Resort in Captiva 

Island, Florida. Ms. Margaret A. Rolando called the meeting to order at 10:10am. 

 

II. Attendance – Andrew M. O’Malley, Secretary 
 

  Andrew O’Malley reminded members that the attendance roster was circulating to be 
initialed by council members in attendance at the meeting. 

 
 [Secretary’s Note: The roster showing members in attendance is attached as Addendum “A”] 

 

III. Minutes of Previous Meeting – Andrew M. O’Malley, Secretary 
 

  Mr. O’Malley Moved: To approve Minutes of Saturday, February 8, 2014, The Ritz-
Carlton, Amelia Island, Florida on page 1 of the Agenda Materials.1 

 

IV. Chair's Report – Margaret Ann Rolando 
 

1. Recognition of guests 
 

  Ms. Rolando noted that council member Arlene Uddick’s husband, Ralph, who serves 

as a non-attorney member of a Florida Bar grievance committee was in attendance and she 
thanked him for his service.  

 

2. Introduction and comments from sponsors of Executive Council lunch (The 

Florida Bar Foundation and U.S. Trust) 
 

  Ms. Rolando introduced the two sponsors of the Executive Council lunch – The 

Florida Bar Foundation and U.S. Trust. There was no representative present from the Florida 

Bar Foundation. Ms. Rolando introduced Stacy Cobb from U.S. Trust who described how U.S. 

Trust can provide guidance to its clients in many circumstances, including philanthropic 

donations.  

 

                                                
1
 References in these minutes to Agenda pages are to the Executive Council meeting Agenda and Supplemental 

Agenda posted at www. RPPTL.org.  
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 2 

 

 

3. Acknowledgment of General Section sponsors  
 

The following additional sponsors were recognized and thanked for their support. 

    

GENERAL SPONSORS 

 
Attorneys’ Title Fund Services, LLC - Ted Conner 

Overall Sponsors - Legislative Update & Convention & Spouse Breakfast 
 

BMO Private Bank - Joan Kayser 
Probate Roundtable 

 
Fidelity National Title Group - Pat Hancock 

Real Property Roundtable 
 

First American Title Insurance Company - Alan McCall 
Friday Night Dinner 

 
JP Morgan - Carlos Batlle / Alyssa Feder 

Thursday Night Reception 
 

Management Planning, Inc. - Roy Meyers / Joe Gitto 
Thursday Lunch 

 
Old Republic National Title Insurance Company - Jim Russick 

Thursday Night Reception 
 

Regions Private Wealth Management - Margaret Palmer 
Friday Night Dinner 

 
SRR (Stout Risius Ross Inc.) - Garry Marshall 

Probate Roundtable 
 

SunTrust Bank - Debbie Smith Johnson 
Saturday Night Reception and Dinner 

 
The Florida Bar Foundation – Bruce Blackwell 

Saturday Lunch 
 

U.S. Trust - Stacey Cole 
Saturday Lunch 

 
Wells Fargo Private Bank - Mark Middlebrook / George Lange / Alex Hamrick 

Friday Night Reception 
 

FRIENDS OF THE SECTION 

 

BB&T Bank - Rob Frye 

 

Business Valuation Analysts, LLC - Tim Bronza 

 

Guardian Trust - Ashley Gonnelli 

13



 3 

 
Wright Private Asset Management, LLC - Diane Timpany 

 

COMMITTEE SPONSORS 

 

Attorneys' Title Fund Services, LLC – Ted Conner 

Commercial Real Estate Committee 

 

BNY Mellon Wealth Management – Joan Crain 

IRA, Insurance & Employee Benefits Committee 

& 

Probate Law & Procedure Committee 

 

Business Valuation Analysts – Tim Bronza 

Trust Law Committee 

 

Coral Gables Trust – John Harris 

Probate and Trust Litigation Committee 

 

First American Title Insurance Company – Alan McCall 

Condominium & Planned Development Committee 

 

First American Title Insurance Company – Wayne Sobien 

Real Estate Structures and Taxation Committee 

 

Guardian Trust – Ashley Gonnelli 

Guardianship, Power of Attorney & Advance Directives Committee 

 

Iberia Wealth Advisors – Jessica Urloanski 

Estate & Trust Tax Planning Committee 

 

Key Private Bank – Kathleen A. Saigh 

Asset Protection Committee 

 

Life Audit Professionals – Stacy Tacher 

IRA, Insurance & Employee Benefits Committee 

 

Management Planning, Inc. – Roy Meyers / Joe Gitto 

Estate & Trust Tax Planning Committee 

 

Northern Trust – Brett Rees 

Trust Law Committee 

 

Nuview IRA, Inc, – Glen Mathers 

IRA, Insurance & Employee Benefits Committee 

 

 

Ms. Rolando introduced Pat Jones of Attorneys’ Title Fund Services, LLC who noted 

the long history of the Fund in providing services to Section members, she also acknowledged 

the Fund’s ongoing joint venture with Old Republic National Title Insurance Company.  

14



 4 

 

  Ms. Rolando then introduced the new RPPTL Section Administrator, Mary Ann Obos, 

welcomed her to the meeting and noted that those who have met her have been very impressed 

by her. Ms. Rolando also welcomed the Section’s interim administrator, Dixey Teal, and 

thanked her for working with Section in difficult circumstances. She presented both Ms. Obos 

and Ms. Teal with tokens of appreciation from the Section. Ms. Rolando then introduced and 

thanked Stephen Goodall, son of council member Deborah Goodall, who for years has 
provided volunteer services to the Section, particularly in the areas of technology and cost 

saving measures. 
 

  Ms. Rolando then introduced former Section chair George Meyer who announced the 
winners of the awards from the “Glow Golf” tournament held on Wednesday night of the 

council meeting: 
 

i) Closest to the Pin/Women – Pat Meyer 

ii) Closest to the Pin/Men – David Brennan 

iii) Heckling and Moral Support – Bill Hennessey 

iv) Highest Score – Stafford/Swain 

v) Second Place Winner – Brennan / Whynot / Dunbar / Gelfand 

vi) First Place Winner – Goodall / Meyer 
 

Former Section chair Sandra Diamond raised a point of order and welcomed Ms. 

Rolando to “The Back Row” of former Section chairs. 

 

V. Chair-Elect's Report – Michael A. Dribin 
 

Mr. Michael Dribin reported on the upcoming Council meetings and requested that all 

committee chairs review as published in the Supplemental Agenda the tentative committee 

meeting schedule for the meeting at the Breakers and notify him by June 4, of any changes so 

the schedule could be finalized and circulated.  Mr. Dribin reviewed the schedule of events for 

the Breakers meeting. 

 

Mr. Dribin asked that all council members who are going to the Chicago out of state 

meeting notify him so they can be put on the list serve. The Executive Council meeting, 

including a CLE presentation, will be held at Loyola University Law School. The room block 

at Sofitel Water Tower Hotel has been sold out but there are numerous local hotels.  

 
[Secretary’s Note: The next item was presented later in the Agenda but is reported in 

these minutes in connection with the report on Meeting Schedules] 

 

Mr. Dribin then called upon incoming Section Chair-Elect Michael Gelfand who 
announced that the out of state meeting during his term will be held in Berlin Germany, 

September 30-October 4, 2015. 
 

VI. Liaison with Board of Governors’ Report – Andrew B. Sasso 
 

Mr. Andrew Sasso, who Mr. Dribin announced has been reappointed as the RPPTL 

Section’s Board of Governor’s liaison, presented the report and encouraged Council members 

to apply for positions on the Judicial Nominating Commissions. Mr. Sasso noted that two 
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council members are currently serving on JNCs and there are currently 76 vacancies. The 

Board of Governors will be encouraging the Governor to make appointments from the slate 

submitted by the Board of Governors with particular emphasis on diversity. 

 

Mr. Sasso also encouraged council members to serve on Florida Bar grievance 

committees and to recommend non-lawyer with whom they are familiar for the non-lawyer 

positions on grievance committees. 
 

Mr. Sasso noted that the Board of Governors approved in concept a proposal to lend 
the Florida Bar Foundation six million dollars to cover the budget short falls the Foundation 

has experienced due to a precipitous drop in IOTA revenues. The Board is seeking comments 
from Members about that proposal. The Board of Governors did not support the petition filed 

with the Supreme Court to raise Bar dues to fund the delivery of low income legal services.  
 

VII. Treasurer's Report – S. Katherine Frazier 
 

Ms. Katherine Frazier reported that the expenses and revenues as reflected on the 

updated financial materials included on page S13 of the supplemental agenda are in line with 
the approved budget. Ms. Frazier thanked Section sponsors for their financial and other 

contributions to the Section. Ms. Frazier noted that preparations for the 2015-2016 budget 

process were already underway.  

 

Mr. Dribin thanked Ms. Frazier for her outstanding work during her first year as 

treasurer and noted that she will be serving a second term.  

 

VIII. Director of At-Large Members’ Report – Debra L. Boje 
 

Ms. Deborah Boje noted that it was her last year as At Large Members director and 
thanked deputy directors Arlene Uddick and Jon Scuderi for their assistance during the year 

and then wished her successor, Shane Kelly well. Ms. Boje stated that the At Large Members 
projects include compiling a list of out of state members by division categories and by State of 

practice, sending personalized letters to judges prior to Section meetings and assisting Section 
committees publicizing their CLE programs. 

 

Mr. Dribin thanked Ms. Boje for her very effective term as director and noted that she 

is the incoming Section Secretary.  

 

IX. Kids Committee Report – Steven Goodall, Chair; Laura Sundberg, Advisor 
 

  Mr. Goodall said another survey would be sent to Council Members concerning 
activities for the Breakers meeting and a Kids Committee meeting would be convened at the 

Breakers. 
 

X. Probate and Trust Law Division – Deborah P. Goodall, Director 
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Action Items 
 

1. Ad Hoc Committee on Personal Representative Issues – Jack A. Falk, Chair 
 

  Mr. Jack Falk reported on the background of the Committee’s proposed legislative 

position which arose out of issues created by the Hill vs. Davis 70 So2d 572 (Fla. 2011), 
decision concerning the time period for filing objections to the qualification of a personal 

representative after the Notice of Administration. The Court held that the statutory 3 month 
period applied absent fraud, mistake or misconduct. The decision and committee’s proposed 

amendments are reviewed in detail in the legislative white paper and related materials on page 
39 of the Agenda. 

 
  Mr. Falk moved on behalf of the Committee:   

 

  To adopt as legislative positions of the Section the support of amendments to existing 

statutes to ensure prompt objections to various aspects of probate administration and to clarify 

the rights and duties of parties when a personal representative of an estate is unqualified to act 

or is no longer qualified to act in that capacity including amendments to F.S. §§733.212, 

733.2123, 733.3101, and 733.504; and finding that such legislative positions are within the 

purview of the RPPTL Section and to expend funds in support of the position.  

  

  The Motion was approved unanimously.  

 

2. Estate and Trust Tax Planning – Elaine M. Bucher, Chair 
 

  Ms. Goodall reported that the power of appointment action item had been withdrawn 
by the Committee based on pertinent comments raised at the Committee’s meeting at Captiva 

Island and that the proposal would be presented at The Breakers’ meeting.  

 

Information Items 

 

1 & 2. Guardianship, Power of Attorney and Advanced Directives – Sean W. Kelley, 

Chair 
 

   Mr. Sean Kelley reported on the recent Florida Supreme Court order quashing the 

Ninth Circuit administrative order relating to Professional Guardians. The Section had 

opposed the initial adoption of an administrative order in the Ninth Circuit. The local rules 

advisory committee submitted a petition to the Supreme Court stating that the administrative 

order was more in the nature of a local rule and therefore was inappropriate. The Ninth Circuit 

then adopted a narrower, less objectionable local rule, but the Committee remained concerned 

that the issues addressed by the local rule should more appropriately be handled on a statewide 

basis and not with a patchwork of local rules.  

 
  Mr. Kelley then reported on the Executive Committee’s interim meeting action to 

approve the Section’s sending a letter to the Clerk of the Supreme Court expressing the 
Section’s continued interest in opposing the Ninth Circuit’s proposed Local Rule 9 relating to 

Professional Guardians and requesting a hearing if the Florida Supreme Court will be 
considering Local Rule 9.  
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3. Guardianship, Power of Attorney and Advanced Directives – Sean W. 

Kelley, Chair 
 

  Mr. Kelley reported on the status of a declaratory action arising out of the Thirteenth 

Circuit challenging the constitutionality of the provision in the Power of Attorney Act that 

states that only a "qualified agent" is entitled to compensation for services rendered as an 

agent. The Attorney General’s office intervened in that suit and moved to dismiss based on the 

fact that there is no actual controversy in the case since both plaintiff and defendant are 

aligned and in agreement that the statute is unconstitutional. The motion was denied and the 

Attorney General is considering appealing. The committee will continue to monitor the case 

and report on it at future meetings.  
 

4. Ad Hoc Study Committee on Estate Planning Conflict of Interest - 

William T. Hennessey III, Chair 
 

  Mr. William T. Hennessey III reported on the Committee’s recommendations 

regarding compensation for serving as a fiduciary when a lawyer drafted or supervised the 
execution of the document that names the lawyer - or someone related to the lawyer – as a 

fiduciary. Mr. Hennessey noted that there is no disagreement that a lawyer may ethically draft 

a document naming him or herself as a fiduciary. The Committee’s recommendations do not 

alter that in any way, but rather address the written disclosures a lawyer must make to a client 

when such documents are being executed so the client understands that the lawyer will be 

compensated both as a lawyer and a fiduciary. Such disclosure serves not only the client’s 

interest but also protects the lawyer against charges that such roles and compensation were 

never explained. Florida Bar grievance counsel has advised the Committee that the issue of 

appointment as a fiduciary without disclosure of both the compensation and the attorney’s 
multiple roles is a “hot button” item for the Bar. Often the lawyer has nothing in his or her file 

demonstrating disclosure. The committee’s proposal supplements existing Bar Rule 4-1.8(c) 

that currently does not explicitly require disclosures of such roles and compensation. The 

committee’s proposal would “add teeth” to the disclosure requirements by amending FS. 

733.617 and FS. 736.0708 to provide that an attorney that fails to provide the disclosures will 

not be entitled to compensation as a personal representative or trustee, nor will any person 

related to or employed by the attorney be compensated as personal representative or trustee. 

Mr. Hennessey noted that the disclosures were similar to those required by the New York 

State Bar.  

 

  Mr. Goodall then asked for comments from council members. Concerns were 

expressed that the proposed legislative amendments constituted an encroachment by the 

legislative branch on the Bar’s authority to regulate the practice of law and thus be 

unconstitutional as a violation of Constitutional separation of powers. A concern was also 
expressed that the amendment might be perceived as a legislative endorsement of lawyer’s 

ability to “double dip” this compensation as both a lawyer and fiduciary. Several members 
indicated their support for the legislation noting that amending the Bar’s rules would not 

adequately protect clients and recalled an instance in which the lawyer’s potential 
compensation as a fiduciary was so great that Bar sanctions were insufficient to discourage 

bad behavior. Others noted that the Bar grievance progress is slow and many clients may not 
be aware of that option and that the statute regulated fiduciaries fees, not lawyer’s fees. 
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  Mr. Hennessey stated that the Committee would communicate with the Florida Bar to 

determine if it has concerns about the proposed statutory amendments from a lawyer 

regulation perspective and will report back at the Breakers’ meeting.  

 

5. Digital Assets and Information Study Committee – J. Eric Virgil, Chair 

[Secretary’s Note: This information item was presented out of order but is reported in these 

minutes in the sequence stated in the Supplemental Agenda] 
 

  Mr. J. Eric Virgil reported on status of Committee’s review of the issues involved in 

giving authority to fiduciaries to have access, control or copies of digital assets and accounts 

and removing barriers to fiduciary’s access to electronic records and scope of legislation. Mr. 

Virgil also discussed the proposed “Florida Uniform Fiduciary Access to Digital Assets Act”. 
Mr. Virgil noted that the committee anticipates that the proposed act will be presented as an 

action item at The Breakers meeting.  
 

  There is currently a great deal of uncertainty as to how fiduciaries obtain access to 
digital assets (i.e. electronic records including email and accounts such as E-bay, Amazon, 

Google, social media, etc.) upon the death of the owner. The proposed Act will have no effect 
on the property rights relating to those assets, it will only clarify how fiduciaries access these 

assets. The proposed Act is based largely on the work product of the Uniform Laws 

Commission with adaptations and references to existing Florida laws. Mr. Virgil asked that all 

interested council members submit comments to him and also noted that if the Act is approved 

and enacted into law Florida will be the first State to enact such a law.   

 

XI. Real Property Law Division — Michael J. Gelfand, Director 
 

 Action Item: 
 

Residential Real Estate Industry Liaison Committee – Frederick W. Jones, Chair 

 

  Mr. Frederick W. Jones reported that as a result of comments and suggestion made at 

the Real Estate Division Roundtable, the Committee has elected to withdraw consideration of 

two amendments to the Residential Contract For Sale And Purchase regarding Title Evidence 

and Insurance and Flood Zone, and amendments to the Comprehensive Rider to the 

Residential Contract For Sale And Purchase: C. Seller Financing (Purchase Money Mortgage; 

Security Agreement To Seller); E. Federal Housing Administration (FHA)/U.S. Department 

Of Veterans Affairs (VA); and, H. Homeowner’s/Flood Insurance]. Mr. Jones noted that due 

to concerns about the effect of the Dodd-Frank bill on seller financing, the Committee would 

send an email to Section members advising them to beware of its implications for seller 

financing. The Committee anticipates presenting the amendments as an Action Item at The 
Breakers’ meeting.  

 

 Information Item: 
 

Condominium & Planned Development Committee – Steven H. Mezer, Chair 

 

  Mr. Steven H. Mezer reported on the Executive Committee’s interim meeting action to 
adopt as a Section position to oppose legislation that changes the definition of the practice of 

law to exclude from the definition a community association manager’s interpretation of 
documents or statutes which govern a community association, determination of title to real 
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property, or completion of documents which require interpretation of statutes or the 

documents which govern a community association, including opposition to SB 1466, SB1496, 

HB 7037, and CS/HB 7039., to find that the position is in the Section’s purview; and to 

expend funds in support of the position. The legislation was adopted, but the Section is 

seeking a veto from the Governor. 

 

  Mr. Gelfand thanked the Real Property Division for their dedicated efforts which have 
led to the last two years of successes, and he enjoyment working with all. 

 
XII. General Standing Committees – Michael A. Dribin, Director and Chair-Elect 

 

Information Items:  
 

1. Ad Hoc Leadership Academy Committee – Tae Kelley Bronner, Chair 

 

  Ms. Tae Kelley Bronner reported on acceptance of two RPPTL Section nominees for 

admission in the second year of The Florida Bar Leadership Academy: Steven Liverpool and 

Jenna Rubin. Ms. Bronner noted that both of them had attended the Captiva Island meetings. 

Mr. Dribin also recognized the current Section Fellows present at the meeting.  

 

2. Ad Hoc Trust Account Committee – Jerry Aron and John Neukamm, Co-

Chairs 
 

  Mr. Ted Conner reported on behalf of the Committee concerning the March 27, 2014 

order of Supreme Court of Florida amending Rule 5-12 (Trust Accounting Records and 

Procedures), Rules Regulating the Florida Bar, requiring, generally, multi-lawyer firms to 
maintain a written plan for each trust account maintained by the firm, effective June 1, 2014.  

An internet link to Supreme Court’s Order is  

http://www.floridasupremecourt.org/decisions/2014/sc12-2234.pdf. Mr. Connor noted that the 

plans must be given to each lawyer in the firm practicing in the State of Florida, and designate 

the lawyer in the firm responsible for answering any questions concerning the firm’s trust 

accounts. Mr. Connor noted that LOMAS has template plan forms and that they were also 

included in the article in the May 1
st
 issue of the Florida Bar News reporting on the amended 

Rule.   

 

3. Amicus Coordination Committee – Kenneth B. Bell and Robert W. 

Goldman, Co-Chairs 
 

  Mr. Robert W. Goldman reported on the decision Aldrich v. Basile, et.al., No. SC11-

2147, Supreme Court of Florida, March 27, 2014, in which the RPPTL Section filed an amicus 

brief, pertaining to the following certified question: 

 
Whether Section 732.6005, Florida Statutes (2004) requires 
construing a will as disposing of property not named or in any 
way described in the will, despite the absence of any residuary 
clause, or any other clause disposing of the property, where the 
decedent acquired the property in question after the will was 
executed?  

 The Court approved the decision of the First District and answered the question in the 
negative. Mr. Goldman noted it was a very tough case. 
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  Mr. Goldman also reported on the status of the Golden v. Jones case and noted that 

briefs have been submitted and the Supreme Court will decide whether to accept jurisdiction.  

 

4. CLE Seminar Coordination Committee – Tae Kelley Bronner and Robert S. 

Freedman, Co-Chairs 
 

  Ms. Tae Kelley Bronner reported on the schedule of upcoming programs and stated 

that attendance at CLE programs had increased significantly. Ms. Bronner noted that e-

seminars are increasing in number and have been well received. She gave thanks to the At 

Large Members for their assistance in publicizing programs and reminding Chairs to be 

certain that speakers adhere to deadlines for submission of materials. 
 

  Mr. Robert S. Freedman stated that the “When is It Too Late to Foreclose a Mortgage” 
webcast seminar was a great success with over 1150 signups for a program that could only 

accommodate 1000 attendees. The program is now available on the RPPTL website. The 
Committee also presented a program “Drafting Better Real Estate Contracts” as a webcast that 

was very well attended. Mr. Freedman then reviewed upcoming programs. 
 

  Mr. Dribin then thanked Mr. Freedman for his excellent service as co-chair, 

particularly in working to demystify the Bar financial materials associated with seminars.   

 

5. Legislation Committee – Robert Swaine (Real Property) and William T. 

Hennessey, III (Probate and Trust), Co-Chairs 
 

  Mr. Peter Dunbar, the Section’s legislative consultant, noted that the bills passed in the 
2014 legislative session will be discussed in detail at the Legislative Update Seminar at the 

Breakers but recommended also reviewing the list of bills that did not pass as many will be 
back in the 2015 legislative session. Mr. Dunbar then discussed the process and timing for the 

transmittal to the Governor of bills approved by the legislature. 
 

  Mr. Dunbar noted that the Section has asked the Governor to veto HB 7037, discussed 
as an information item during the Condominium & Planned Development Committee Report. 

He also noted the “Information Protection Act”, which was motivated by the Target Stores 

data breach, will affect how law firms protect and dispose of records and client related data. 

 

6. Strategic Planning Committee – Michael A. Dribin and Margaret A. Rolando, 

Co-Chairs 
 

  Mr. Dribin noted that the final report of the Committee from the Strategic Planning 
meeting held in Tampa on April 25-26, 2014 is included in the supplemental agenda on page 

40 together with the results of the RPPTL Section Executive Council Survey. The Strategic 
Plan will be presented to the Executive Council for approval as an Action Item at the Breakers 

meeting. Mr. Dribin noted that the Section adopts a Strategic Plan every five years and that a 
vote in favor of adoption is a vote for the Strategic Plan’s aspirations and goals even though 

there may be lack of consensus on individual recommendations. A vote in favor will authorize 
the Executive Committee to use its judgment in implementing the goals with the expectation 

that Executive Council approval will be sought when required by the Section by-laws. 

 

  Mr. Dribin then asked for and received brief reports from each of the five task forces. 
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7. Fellow Committee – Brenda E. Ezell and Marsha G. Madorsky, Co-chairs 
 

  Ms. Tae Kelley Bronner reported on the selection of the new Fellows for 2014-2016. 

Ms. Julia Jennison and Ms. Melissa VanSickle were selected on the Real Estate side, Mr. John 

Costello and Mr. Michael Sneeringer were selected on the Probate Trust side. Ms. Bronner 

noted that they were chosen from a pool of many applicants.  

 

 

XIII. Probate and Trust Law Division Committee Reports – Deborah P. Goodall, 

Director 

1. Ad Hoc Guardianship Law Revision Committee - David Brennan, Chair; 
Sean W. Kelley, Charles F. Robinson and Sancha Brennan Whynot, Co-Vice 

Chairs 

2. Ad Hoc Study Committee on Creditors’ Rights to Non-Exempt, Non-

Probate Assets – Angela M. Adams, Chair 
3. Ad Hoc Study Committee on Estate Planning Conflict of Interest - William 

T. Hennessey III, Chair; Paul Roman, Vice Chair 
4. Ad Hoc Study Committee on Jurisdiction and Service of Process – Barry F. 

Spivey, Chair; Sean W. Kelley and Christopher Q. Wintter, Co-Vice Chairs 

5. Ad Hoc Study Committee on Personal Representative Issues – Jack A. Falk, 

Jr., Chair 

6. Ad Hoc Study Committee on Treatment of Life Insurance Payable to 

Revocable Trust – Richard R. Gans, Chair 

7. Asset Protection – Brian C. Sparks, Chair; George Karibjanian, Vice-Chair 

8. Attorney/Trust Officer Liaison Conference – Jack A. Falk, Jr., Chair; Sharon 

DaBrusco, Corporate Fiduciary Chair; Patrick Lannon, Deborah Russell and 

Laura Sundberg, Co-Vice Chairs 

9. Digital Assets and Information Study Committee – Eric Virgil, Chair; S. 

Dresden Brunner and Travis Hayes, Co-Vice Chairs 

10. Elective Share Review Committee – Lauren Detzel and Charles I. Nash, Co-

Chairs; Robert Lee McElroy IV, Vice Chair 
11. Estate and Trust Tax Planning – Elaine M. Bucher, Chair; David Akins, 

Tasha Pepper-Dickinson and William Lane, Co-Vice Chairs 
12. Guardianship, Power of Attorney and Advanced Directives – Sean W. 

Kelley, Chair; Seth A. Marmor, Tattiana Brenes-Stahl, Cynthia Fallon and 
David Brennan, Co-Vice Chairs 

13. IRA, Insurance and Employee Benefits – L. Howard Payne and Lester Law, 
Co-Chairs 

14. Liaisons with ACTEC – Michael Simon, Bruce Stone, and Diana S.C. Zeydel 

15. Liaisons with Elder Law Section – Charles F. Robinson and Marjorie 

Wolasky 

16. Liaisons with Tax Section –  Harris L. Bonnette, Jr., Lauren Y. Detzel, 
William R. Lane, Jr., David Pratt, Brian C. Sparks and Donald R. Tescher 

17. Principal and Income – Edward F. Koren, Chair; Pamela Price, Vice Chair 
18. Probate and Trust Litigation – Thomas M. Karr, Chair; Jon Scuderi, James 

George, John Richard Caskey, Jerry Wells, Co-Vice Chairs 
19. Probate Law and Procedure – John C. Moran, Chair; Sarah S. Butters, 

Michael Travis Hayes and Marsha G. Madorsky, Co-Vice Chairs 
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20. Trust Law – Shane Kelley, Chair; Angela M. Adams, Tami F. Conetta and 

Deborah L. Russell, Co-Vice Chairs 

21. Wills, Trusts and Estates Certification Review Course – Richard R. Gans, 

Chair; Jeffrey S. Goethe, Linda S. Griffin, Laura Sundberg and Jerome L. 

Wolf, Co-Vice Chairs 
 

XIV. Real Property Law Division Reports – Michael J. Gelfand, Director 

1. Ad Hoc Foreclosure Reform – Jeffrey Sauer, Chair; Mark Brown, Burt 

Bruton and Alan Fields, Co-Vice Chairs 

2. Commercial Real Estate – Art Menor, Chair; Burt Bruton and Adele Stone, 

Co- Vice Chairs 

3. Condominium and Planned Development – Steven H. Mezer, Chair; Jane 
Cornett, Christopher Davies and Lisa Van Dien, Co-Vice Chairs 

4. Construction Law – Hardy Roberts, Chair; Lisa Colon Heron, Scott Pence and 
Lee Weintraub, Co-Vice Chairs 

5. Construction Law Certification Review Course – Lee Weintraub, Chair; 
Bruce Alexander, Deborah Mastin and Bryan Rendzio, Co-Vice Chairs 

6. Construction Law Institute – Reese Henderson, Chair; Sanjay Kurian, Diane 
Perera and Jason Quintero, Co-Vice Chairs 

7. Development & Green Building – Anne Pollack, Chair; Mike Bedke, Vinette 

Godelia, and Neil Shoter, Co-Vice Chairs 

8. Insurance and Surety – W. Cary Wright, Chair; Fred Dudley and Michael 

Meyer, Co-Vice Chairs 

9. Landlord and Tenant – Lloyd Granet, Chair; Rick Eckhard, Vice Chair 

10. Legal Opinions – Kip Thornton, Chair; Robert Stern, Vice-Chair 

11. Liaisons with FLTA – Norwood Gay and Alan McCall, Co-Chairs; Alan 

Fields and James C. Russick, Co-Vice Chairs 

12. Real Estate Certification Review Course – Raul Ballaga, Chair; Kip 

Thornton and Jennifer Tobin, Co-Vice Chairs 

13. Real Estate Structures and Taxation – Wilhelmina Kightlinger, Chair; 

Cristin C. Keane and Salome Zikakis, Co-Vice Chairs 

14. Real Property Finance & Lending – Jim Robbins, Chair; Homer Duval, III, 
Brenda Ezell and Bill Sklar, Co-Vice Chairs 

15. Real Property Litigation – Marty Awerbach, Chair; Manny Farach and Susan 
Spurgeon, Co-Vice Chairs 

16. Real Property Problems Study – W. Theodore “Ted” Conner, Chair; Mark A. 
Brown and Patricia J. Hancock, Co-Vice Chairs 

17. Residential Real Estate and Industry Liaison – Frederick W. Jones, Chair; 
Deborah Boyd and E. Ralph Tirabassi, Co-Vice Chairs 

18. Title Insurance and Title Insurance Liaison – Kristopher Fernandez, Chair; 

Raul Ballaga and Julie Horstkamp, Co-Vice Chairs 

19. Title Issues and Standards – Christopher W. Smart, Chair; Robert M. 

Graham, Patricia P. Jones and Karla J. Staker, CoVice Chairs 
 

XV. General Standing Committee Reports – Michael A. Dribin, Director and Chair-

Elect 
 

1. Ad Hoc Leadership Academy – Tae Kelley Bronner, Chair 
 

  No additional report 
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2. Ad Hoc LLC Monitoring – Lauren Y. Detzel and Ed Burt Bruton, Jr., Co-

Chairs 
 

3. Ad Hoc Trust Account – John B. Neukamm and Jerry E. Aron, Co-Chairs 
 

  No additional report 
 

4. Alternative Dispute Resolution (ADR) – Deborah Bovarnick Mastin and 
David R. Carlisle, Co-Chairs 

 

5. Amicus Coordination – Robert W. Goldman, John W. Little, III, Kenneth B. 

Bell and Gerald B. Cope, Jr., Co-Chairs  
 

  No additional report 
 

6. Budget – S. Katherine Frazier, Chair; Andrew M. O’Malley, Pamela O. Price, 

Daniel L. DeCubellis, Lee Weintraub, and W. Cary Wright, Co-Vice Chairs 
 

  No additional report 
 

7. CLE Seminar Coordination – Robert Freedman, Co-Chair (Real Property), 

Tae K. Bronner, Co-Chair (Probate & Trust); Laura K. Sundberg (Probate & 
Trust), Sarah S. Butters (Probate & Trust),  Lawrence J. Miller (Ethics), 

Jennifer S. Tobin (Real Property) and Hardy L. Roberts, III (General E-CLE), 
Co-Vice Chairs 

 

  No additional report 

 

8. Convention Coordination – Laura K. Sundberg, Chair; Marsha G. Madorsky, 

S. Dresden Brunner and Chris N. Davies, Co-Vice Chairs 
 

9. Fellows – Marsha G. Madorsky, Chair; Brenda B. Ezell, Hung V. Nguyen and 
Benjamin B. Bush, Co-Vice Chairs 

 

  No additional report 
 

10. Florida Electronic Filing & Service – Patricia P. Jones and Rohan Kelley, 

Co-Chairs 

 

11. Homestead Issues Study – Shane Kelley (Probate& Trust) and Patricia P. 

Jones (Real Property), Co-Chairs 

 

12. Legislation – William T. Hennessey, III, Co-Chair (Probate & Trust), Robert 

S. Swaine, Co-Chair (Real Property); Sara S. Butters (Probate & Trust) and 

Alan B. Fields (Real Property), Co-Vice Chairs 
 

  No additional report 
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13. Legislative Update (2014) – Stuart H. Altman, Chair; Charles I. Nash, R. 

James Robbins, Brian F. Spivey, Stacy Kalmanson and Jennifer  S. Tobin, Co-

Vice Chairs 

 

14. Liaison with: 

a. American Bar Association (ABA) – Edward F. Koren and Julius J. 

Zschau 
 

b. Board of Legal Specialization and Education (BLSE) – Raul P. 
Ballaga,  David M. Silberstein and Deborah L. Russell 

 
c. Clerks of Circuit Court – Laird A. Lile and William Theodore (Ted) 

Conner 
 

d. FLEA / FLSSI – David C. Brennan, John Arthur Jones and Roland 

“Chip” Waller 

 

e. Florida Bankers Association – Mark T. Middlebrook 

 

f. Judiciary – Judge Linda R. Allan, Judge Herbert J. Baumann, Jr., 

JdJudge Melvin B. Grossman, Judge Hugh D. Hayes, Judge Claudia 

Rickert Isom, Judge Maria M. Korvick, Judge Lauren Laughlin, Judge 

Celeste H. Muir, Judge Robert Pleus, Jr., Judge Richard J. Suarez, 

Judge Morris Silberman, Judge Patricia V. Thomas and Judge Walter L. 

Schafer, Jr. 

 

g. Out of State Members – Michael P. Stafford and John E. Fitzgerald, 
Jr. 

 
h. TFB Board of Governors – Andrew Sasso  

 
 No additional report 

 
i. TFB Business Law Section – Gwynne A. Young  

 

j. TFB CLE Committee – Robert S. Freedman 

 

  No additional report 

 

k. TFB Council of Sections – Margaret A. Rolando and Michael Dribin 

 

l. TFB Pro Bono Committee – Tasha K. Pepper-Dickinson 

 

15. Long-Range Planning – Michael Dribin, Chair 

 

16. Meetings Planning – George Meyer, Chair 

 
17. Member Communications and Information Technology – Nicole C. Kibert, 

Chair; S. Dresden Brunner, William A. Parady and Michael Travis Hayes, Co-Vice Chairs 
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18. Membership and Inclusion – Michael A. Bedke, Chair; Lynwood F. Arnold, 

Jr., (Diversity); Stacy O. Kalmanson, (Law Schools), Phillip A. Baumann, (Career Coaching) 

Navin R. Pasem (Diversity), Co-Vice Chairs 

 

19. Model and Uniform Acts – Bruce M. Stone and S. Katherine Frazier, Co-

Chairs 

 
20. Professionalism and Ethics--General – Lawrence J. Miller, Chair and Tasha 

K. Pepper-Dickinson, Vice Chair 
 

21. Professionalism and Ethics—Special Subcommittee on Integrity 
Awareness and Coordination – Jerry Aron, Co-Chair, Sandra F. Diamond, Co-Chair 

 
22. Publications (ActionLine) – Silvia B. Rojas, Chair; Shari Ben Moussa (Real 

Property) , Navin R. Pasem (Real Property),  Jane L. Cornett, (At Large), Brian M. Malec 

(Probate & Trust), George D. Karibjanian (Probate & Trust), Hung V. Nguyen (Probate & 

Trust), Lawrence J. Miller (Professionalism & Ethics), Co-Vice Chairs 

 

23. Publications (Florida Bar Journal) – Kristen M. Lynch, Co-Chair (Probate & 

Trust), David R. Brittain Co-Chair (Real Property); Jeffrey S. Goethe, Co-Vice Chair 

(Editorial Board – Probate & Trust), Linda Griffin, Co- Vice Chair (Editorial Board – Probate 

& Trust), Michael A. Bedke, Co-Vice Chair (Editorial Board – Real Property) and William T. 

Conner, Co-Vice Chair (Editorial Board – Real Property) 
 

 Ms. Kristin M. Lynch reported that the Committee is actively soliciting articles. It 

currently has articles through this August. Mr. David R. Brittain noted that the articles for the 

July and August issues were both from the Real Estate Division so articles from the Probate 

and Trust Division would be welcome.  

 

24. Sponsor Coordination – Kristen M. Lynch, Co-Chair, Wilhelmena F. 

Kightlinger, Co-Chair; J. Michael Swaine, Adele I. Stone, Deborah L. Russell, W. Cary 

Wright and Benjamin F. Diamond, Co-Vice Chairs 
 

Ms. Kristin M. Lynch stated that North American Title Insurance Company has 

become a general sponsor of the Section. Ms. Lynch also noted that at the Captiva meeting the 

At Large Members heard from the sponsors and the reception for the sponsors was very well 

attended. 

 

 Mr. Dribin thanked Ms. Lynch for her hard work and determination with the sponsor 

coordination committee over the course of several years.  

 

25. Strategic Planning – Margaret A. Rolando, Co-Chair, Michael A. Dribin, Co-

Chair 
 

No additional report 
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XVI. Adjourn 

 

There being no further business to come before the Executive Council, Mr. Dribin 
thanked those in attendance and a motion to adjourn was unanimously approved at 1:17 a.m. 

 
     Respectfully submitted,  

 

       

 

Andrew M. O’Malley, Secretary 
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ATTENDANCE ROSTER 
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DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 
July Term 2013 

 
EDWARD I. GOLDEN as Curator of the Estate of Katherine Jones, 

Appellant, 
 

v. 

 
CAROL ANN JONES, as Personal Representative of the Estate of Harry 

Bruce Jones, 
Appellee. 

 

No. 4D12-2094 
 

[ October 30, 2013 ] 
 
 

CORRECTED OPINION 
 

TAYLOR, J. 

 
 Appellant Edward Golden, the curator of the Estate of Katherine 

Jones, appeals a final order striking a claim filed against the Estate of 
Harry Bruce Jones.  We reverse, because the trial court erred in 
determining that the claim was untimely without first determining 

whether the claimant was a known or reasonably ascertainable creditor.  
We hold that if a known or reasonably ascertainable creditor is never 

served with a copy of the notice to creditors, the statute of limitations set 
forth in section 733.702(1), Florida Statutes, never begins to run and the 
creditor’s claim is timely if it is filed within two years of the decedent’s 

death. 
 
 By way of background, Harry Jones died in February 2007 and his 

estate was opened in April 2007.  In June 2007, a notice to creditors was 
first published. 

 
 In 2008, a court appointed a guardian for Harry’s former wife, 
Katherine Jones, because she had been adjudicated to lack capacity.  It 

is undisputed that neither Katherine, nor her guardian, was ever served 
with a copy of the notice to creditors. 
 

In January 2009, less than two years after Harry’s death, Katherine’s 
guardian filed a Statement of Claim in the probate court.  The basis for 
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the claim was that Harry’s estate owed Katherine money pursuant to a 
Marital Settlement Agreement that Harry and Katherine executed in 

2002. 
 

Katherine died in 2010.  Following Katherine’s death, appellant 
Edward Golden was appointed as the curator of Katherine’s estate. 
 

In March 2012, more than five years after Harry’s death, appellant 
filed a Petition for Order Declaring Statement of Claim Timely Filed 
and/or for Enlargement of Time to File Statement of Claim, Nunc Pro 

Tunc.  Appellant alleged that the guardianship was a known or 
reasonably ascertainable creditor of Harry’s estate and sought a 

determination to that effect. 
 

The personal representative of Harry’s estate filed a response to 

appellant’s petition, asserting in relevant part that the claim was time-
barred under sections 733.702 and 733.710, Florida Statutes.  The 

personal representative of Harry’s estate also asserted as an affirmative 
defense that Katherine was not a reasonably ascertainable creditor. 
 

The personal representative later filed an amended motion to strike 
the statement of claim.  After a hearing on the motion, the trial court 
entered its Order Striking Untimely Filed Claim, ruling that the 

statement of claim was untimely under sections 733.702 and 733.710, 
Florida Statutes, and established case law.  In support of its decision, the 

trial court cited, among other cases, Lubee v. Adams, 77 So. 3d 882 (Fla. 
2d DCA 2012), and Morgenthau v. Estate of Andzel, 26 So. 3d 628 (Fla. 

1st DCA 2009).  This appeal followed. 
 

On appeal, appellant argues that if the notice to creditors is not 

served on a known or reasonably ascertainable creditor, then the 
applicable limitations period of section 733.702(1) never begins to run 
and the known or reasonably ascertainable creditor is bound only by 

section 733.710’s two-year statute of repose.  We agree. 
 

Generally, a probate court’s decision on whether to strike a claim is 
reviewed for an abuse of discretion.  Strulowitz v. The Cadle Co., II, Inc., 
839 So. 2d 876, 879 (Fla. 4th DCA 2003).  However, to the extent this 

issue turns on a question of statutory interpretation, the standard of 
review is de novo.  W. Fla. Reg’l Med. Ctr., Inc. v. See, 79 So. 3d 1, 8 (Fla. 

2012). 
 

Under section 733.2121(3)(a), Florida Statutes (2006), the personal 

representative of an estate “shall promptly make a diligent search to 
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determine the names and addresses of creditors of the decedent who are 
reasonably ascertainable . . . and shall promptly serve a copy of the 

notice on those creditors.” 
 

To preserve a claim against a decedent’s estate in Florida, a creditor 
must file a written statement of the claim within the statutorily 
prescribed time periods.  See §§ 733.702, 733.710, Fla. Stat. (2006).  

Section 733.702 is a statute of limitations that cannot be waived in a 
probate proceeding by failure to object to a claim on timeliness grounds, 

while section 733.710 is a jurisdictional statute of nonclaim that is not 
subject to waiver or extension in a probate proceeding.  See May v. 
Illinois Nat’l Ins. Co., 771 So. 2d 1143, 1145 (Fla. 2000). 

 
Section 733.702, Florida Statutes (2006),1 provides in relevant part: 

 
(1) If not barred by s. 733.710, no claim or demand against 
the decedent’s estate that arose before the death of the 

decedent . . . is binding on the estate, on the personal 
representative, or on any beneficiary unless filed in the 
probate proceeding on or before the later of the date that is 3 
months after the time of the first publication of the notice to 
creditors or, as to any creditor required to be served with 
a copy of the notice to creditors, 30 days after the date 
of service on the creditor, even though the personal 

representative has recognized the claim or demand by paying 
a part of it or interest on it or otherwise. . . . 

 
* * * 

 

(3) Any claim not timely filed as provided in this section is 
barred even though no objection to the claim is filed unless 
the court extends the time in which the claim may be filed. 

An extension may be granted only upon grounds of fraud, 
estoppel, or insufficient notice of the claims period. . . . 

 
* * * 

 

(6) Nothing in this section shall extend the limitations period 
set forth in s. 733.710. 

 
1 The 2006 versions of sections 733.702 and 733.710 are applicable in this case 
because they were in effect at the time of Harry’s death on February 16, 2007.  
See May, 771 So. 2d at 1150 n.7 (using decedent’s date of death to determine 
applicable version of the statute).   
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(emphasis added). 

 
 Section 733.710, Florida Statutes (2006), provides in relevant part: 

 
(1) Notwithstanding any other provision of the code, 2 years 
after the death of a person, neither the decedent’s estate, the 

personal representative, if any, nor the beneficiaries shall be 
liable for any claim or cause of action against the decedent, 
whether or not letters of administration have been issued, 

except as provided in this section. 
 

(2) This section shall not apply to a creditor who has filed a 
claim pursuant to s. 733.702 within 2 years after the 
person’s death, and whose claim has not been paid or 

otherwise disposed of pursuant to s. 733.705.  
 

This court has held that under sections 733.702 and 733.710, any 
claims of known or reasonably ascertainable creditors, though filed after 
the three-month period following publication of notice of administration, 

should not be stricken as untimely if filed prior to the earlier of 30 days 
after service of notice of administration or two years after the decedent’s 
death.  See In re Estate of Puzzo, 637 So. 2d 26, 27 (Fla. 4th DCA 1994). 

 
In Puzzo, the creditors appealed an order denying a petition to extend 

the time for filing a claim against the estate and granting the estate’s 
motion to strike the creditors’ claims as untimely.  Explaining that the 

personal representative was on notice of at least one of the claims and 
that there was no proof that the creditors had been served with notice of 
administration, we reversed the order on appeal. We stated: 

 
Due process considerations require that Appellants be 

furnished notice so that they can determine that the time for 

filing claims has commenced.  However, regardless of 
whether or not the claimants had actual notice, section 

733.702(1), Florida Statutes, does not bar the claim of a 
creditor required to be served with a copy of the notice of 
administration, unless barred by section 733.710, until the 

later of the 3-month period following publication or 30 days 
after service of notice on the creditor.  The latter period had 

not begun to run at the time Appellants’ claims were filed. 
 
We remand for the trial court to determine as to which of 

Appellant[s’] claims they were known or ascertainable 
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creditors.  Any such claims, though filed after the 3-month 
period, should not have been stricken as untimely if filed 

prior to the earlier of 30 days after service of notice of 
administration or 2 years after the decedent’s death. 

 
Id. at 27 (citation omitted). 
 

Our decision in Puzzo is consistent with the plain language of sections 
733.702 and 733.710.  Under Puzzo, if Katherine or the guardian was a 

known or reasonably ascertainable creditor, appellant’s claim was timely 
if it was filed prior to the earlier of 30 days after service of notice to 

creditors or two years after the decedent’s death.  This is true regardless 
of whether the claim was filed after the three-month period following 
publication of the notice to creditors.  Although the creditors in Puzzo did 

file a motion for extension of time, that is a distinction without a 
difference.  The holding of Puzzo makes clear that a claim of a reasonably 

ascertainable creditor, who was never served with notice to creditors, is 
timely if it is filed within two years of the decedent’s death.  Because 
such a claim is timely under section 733.702(1), it would be unnecessary 

for a reasonably ascertainable creditor to file a motion for extension of 
time under section 733.702(3). 

 
Here, it is undisputed that the personal representative never served 

Katherine or Katherine’s guardian with a notice to creditors.  

Furthermore, less than two years after the decedent’s death, Katherine’s 
guardian filed a statement of claim in the probate court.  Finally, 
appellant alleged that the guardianship was a known or reasonably 

ascertainable creditor of Harry’s estate.  Under these circumstances, the 
trial court erred in determining that the claim was untimely without first 

determining whether Katherine was a known or reasonably ascertainable 
creditor.  If the trial court determines that the claimant was a known or 
reasonably ascertainable creditor, then appellant’s claim was timely, as it 

was filed prior to the earlier of 30 days after service of notice to creditors 
(which never occurred) or two years after the decedent’s death. 

 
The First and Second Districts have reached a contrary conclusion, 

ruling that even a reasonably ascertainable creditor who was not served 

with a notice to creditors is required to file a claim within the publication 
period of three months unless the creditor files a motion for an extension 
of time under section 733.702(3) within the two-year repose period of 

section 733.710.  See Lubee, 77 So. 3d at 884; Morgenthau, 26 So. 3d at 
632-33.  For example, in Lubee, the creditor, Mr. Lubee, filed a claim 

outside the three-month publication period, but prior to the expiration of 
the two-year statute of repose provided in section 733.710.  The Second 
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District held that his claim was untimely and that the issue of whether 
Mr. Lubee was a reasonably ascertainable creditor was immaterial: 

 
Because he was not served with a copy of the notice to 
creditors, Mr. Lubee was required to file his claim in the 
probate proceeding within the three-month window following 
publication.  Alternatively, Mr. Lubee could seek an 

extension from the probate court pursuant to section 
733.702(3) within the two-year window of section 733.710.  

It is undisputed that he did neither. . . . Mr. Lubee’s claim in 
the probate proceeding was untimely and therefore barred.  
As a result, the issue of whether or not Mr. Lubee was a 

readily ascertainable creditor was immaterial. 
 

77 So. 3d at 884 (citations omitted) (emphasis added). 

 
Unlike Puzzo, Lubee and Morgenthau are inconsistent with the plain 

language of section 733.702(1). As one commentator has noted, the 
Second District’s analysis in Lubee “misses the point of the statute, 

because it is not the fact of service that makes the publication date 
inapplicable to the beginning of the period to bar claims, it is the 
entitlement to service that is relevant.”  See Rohan Kelley, Probate 

Litigation, Practice Under Florida Probate Code § 21.40 (Fla. Bar CLE 7th 
ed. 2012).  Similarly, the flaw in the court’s reasoning in Morgenthau “is 

that the court begins with the conclusion that the claim, filed after three 
months from the first publication by a known creditor who was not 

noticed, was untimely.”  Id. 
 

We reverse and remand for the trial court to determine whether 
Katherine or the guardianship was a known or reasonably ascertainable 
creditor.  If so, then appellant’s claim “though filed after the 3-month 

period, should not have been stricken as untimely if filed prior to the 
earlier of 30 days after service of notice of administration or 2 years after 
the decedent’s death.”  Puzzo, 637 So. 2d at 27.  We certify conflict with 

Lubee and Morgenthau. 
 

Reversed and Remanded; conflict certified. 
 

DAMOORGIAN, C.J., and KLINGENSMITH, J., concur. 
 

*            *            * 

 
Appeal from the Circuit Court for the Seventeenth Judicial Circuit, 

Broward County; Mel Grossman, Judge; L.T. Case No. 07-1771 60. 
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William H. Glasko, of Golden & Cowan, P.A., Miami, for appellant. 

 
Michael E. Jones of Michael Edward Jones, P.A., Fort Lauderdale, and 

Robin F. Hazel of the Hazel Law, P.A., Pembroke Pines, for appellee. 
 
Not final until disposition of timely filed motion for rehearing. 
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Report of the RPPTL Section’s Ad Hoc Committee  

Regarding Trust Account Issues 

 

Trust Account Shortages:  Handling of trust account shortfalls has been 

significantly affected by the Florida Supreme Court’s decision in The Florida Bar vs. 

Roth and Rousso, 117 So.3rd 756 (Fla. 2013).  In that case, Leonardo Roth and Mark 

Rousso, Florida attorneys whose bookkeeper had embezzled $4,380,000 from their law 

firm, were disbarred by the Florida Supreme Court despite the fact that the trust 

account deficits were covered by the firm’s malpractice carrier, the attorneys’ personal 

funds and borrowed funds.  The referee found that the embezzlement occurred over a 

long period of time and, had the attorneys adhered to the minimum standards required 

by Florida Bar rules, the embezzlement would not have occurred or would have been 

discovered within a month of the initial embezzlement attempt.   

In its decision, the Court cited Rule 5-1.1(a)(1) of the Florida Bar’s Rules of 

Professional Conduct for the proposition that trust accounts are reserved for client 

funds related to lawyer representation and should not be used as a repository for a 

lawyer’s own property.  Thus, it held that the commingling of the lawyers’ personal 

funds, malpractice claim proceeds and borrowed funds constituted commingling, in 

violation of the rule.  While the referee noted that the funding of the trust account with 

personal funds “did not offend the basic principles underlying the commingling 

proscription” because the decision “was founded on a sense of personal honor to make 

right the wrong wrought by the bookkeeper”, the Court disagreed, disregarded the 

referee’s suspension recommendations and, instead, disbarred Messrs. Roth and 

Rousso.  

Prior to the Roth and Rousso decision, The Florida Bar’s Ethics Hotline had 

advised attorneys seeking advice with respect to shortages in their law firm’s trust 

account to immediately and completely fund any shortage from the law firm’s operating 

account or from the attorney’s personal funds. However, after that decision, the advice 

became much more onerous.  In light of that decision, the Bar suggested that an 

attorney would be required to: (1) disclose to all affected clients that there has been a 

theft or other shortage in the trust account, (2) report the theft/shortage to the Bar, (3) 

close the affected trust account, (4) return all trust moneys in the closed account to the 

clients entitled to it, (5) reimburse any missing funds directly to the clients from the 

attorney’s operating or personal funds (and not to reimburse the trust account with the 

attorney’s own funds), and (6) open a new trust account and request the clients to 

return the funds that had previously been held in trust into the new account if they were 

willing to trust the law firm with their funds again.   
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Due to legitimate issues regarding who would be “entitled” to trust funds (for 

example, in a real estate transaction, would the funds belong to the seller or buyer?), the 

logistical issues involved in closing and re-opening trust accounts and the potential 

damage to attorney/client relations that might arise from a minor discrepancy that 

could easily be rectified, many attorneys, including the RPPTL Section leadership, 

expressed their concerns about the Hotline advice to The Florida Bar’s Board of 

Governors and the PEC, and, in response to those concerns, suggested revisions to Rule 

5-1.1(a)(1) of the Florida Bar’s Rules of Professional Conduct have been proposed.  The 

proposed modifications would permit an attorney to deposit sufficient funds into their 

law firm’s trust account to make up a shortfall caused by misappropriation, bank error, 

bank charges or a bounced check.  The revised Rule would provide that any such deposit 

must be less than the amount of the shortfall but may not exceed the shortfall, and 

would require that The Florida Bar’s Lawyer Regulation Department be immediately 

notified of the amount and cause of the shortfall and the replenishment amount.  The 

Florida Bar’s Board of Governors approved the proposed Rule change on March 28, 

2014, and it is anticipated that the proposed revision will be submitted to the Florida 

Supreme Court for consideration in October.  
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RULE 5-1.1 TRUST ACCOUNTS 
(Proposed Modifications) 

 
(a) Nature of Money or Property Entrusted to Attorney. 

(1) Trust Account Required; Location of Trust Account; Commingling 

Prohibited.  A lawyer must hold in trust, separate from the lawyer’s own 

property, funds and property of clients or third persons that are in a lawyer’s 

possession in connection with a representation.  All funds, including advances for 

fees, costs, and expenses, must be kept in a separate bank or savings and loan 

association account maintained in the state where the lawyer’s office is situated 

or elsewhere with the consent of the client or third person and clearly labeled and 

designated as a trust account except: 

   

(A) A lawyer may maintain funds belonging to the lawyer in the lawyer’s trust 

account in an amount no more than is reasonably sufficient to pay bank charges 

relating to the trust account; and 

 

(B) A lawyer may deposit the lawyer's own funds into trust to replenish a 

shortage in the lawyer’s trust account.  Any deposits by the lawyer to cover trust 

account shortages must be no more than the amount of the trust account 

shortage, but may be less than the amount of the shortage.  The lawyer must 

notify the bar's lawyer regulation department immediately of the shortage in the 

lawyer's trust account, the cause of the shortage, and the amount of the 

replenishment of the trust account by the lawyer. 
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 Trust Account Plans:  Modifications to Rule 5-1.2(c) of the Florida Bar’s Rules 

of Professional Conduct were adopted by the Florida Supreme Court on May 29, 2014, 

which require all law firms with more than one attorney to maintain written trust 

account plans for each of a law firm’s trust accounts and to disseminate those plans to 

each lawyer within the firm (the Bar Rules amendments were originally adopted on 

March 27, 2014, but that opinion was withdrawn and revised on May 29, 2014).  The 

amended rule became effective as of June 1, 2014.   

 Pursuant to the amended rule, the written plan must include the names of all 

persons who sign and review trust account checks, the persons who are responsible for 

the oversight and reconciliation of the trust account and the lawyers who are responsible 

for answering any questions lawyers in the firm may have regarding the trust account.  

Examples of plans have been promulgated by The Florida Bar and are included with 

these materials.   

 In addition to mandating the preparation and dissemination of trust account 

plans, the amended rule also provides that every lawyer is responsible for their own 

actions regarding trust account funds.  Thus, any lawyer who has actual knowledge that 

the firm’s trust account or trust accounting procedures are not in compliance with the 

rules may report the noncompliance to the managing partner or shareholder of the 

lawyer’s firm, and, if the noncompliance is not corrected within a reasonable time, the 

lawyer must report the noncompliance to staff counsel for The Florida Bar. 
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RULE 5-1.2 TRUST ACCOUNTING RECORDS AND 
PROCEDURES 

(a) Applicability. The provisions of these rules apply to all trust funds received or 

disbursed by members of The Florida Bar in the course of their professional practice of 

law as members of The Florida Bar except special trust funds received or disbursed by a 

lawyer as guardian, personal representative, receiver, or in a similar capacity such as 

trustee under a specific trust document where the trust funds are maintained in a 

segregated special trust account and not the general trust account and wherein this 

special trust position has been created, approved, or sanctioned by law or an order of a 

court that has authority or duty to issue orders pertaining to maintenance of such 

special trust account. These rules apply to matters in which a choice of laws analysis 

indicates that such matters are governed by the laws of Florida.  

As set forth in this rule, “lawyer” denotes a person who is a member of The Florida Bar 

or otherwise authorized to practice in any court of the state of Florida. “Law firm” 

denotes a lawyer or lawyers in a private firm who handle client trust funds.  

(b) Minimum Trust Accounting Records. Records may be maintained in their 

original format or stored in digital media as long as the copies include all data contained 

in the original documents and may be produced when required. The following are the 

minimum trust accounting records that must be maintained:  

(1) a separate bank or savings and loan association account or accounts in the 

name of the lawyer or law firm and clearly labeled and designated as a "trust 

account";  

(2) original or clearly legible copies of deposit slips if the copies include all data 

on the originals and, in the case of currency or coin, an additional cash receipts 

book, clearly identifying the date and source of all trust funds received and the 

client or matter for which the funds were received;  

(3) original canceled checks or clearly legible copies of original canceled checks 

for all funds disbursed from the trust account, all of which must: 

(A) be numbered consecutively;  

(B) include all endorsements and all other data and tracking information; 

and  

(C) clearly identify the client or case by number or name in the memo area 

of the check; 
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(4) other documentary support for all disbursements and transfers from the trust 

account including records of all electronic transfers from client trust accounts, 

including:  

(A) the name of the person authorizing the transfer;  

(B) the name of the recipient;  

(C) confirmation from the banking institution confirming the number of 

the trust account from which money is withdrawn; and  

(D) the date and time the transfer was completed; 

(5) original or clearly legible digital copies of all records regarding all wire 

transfers into or out of the trust account, which at a minimum must include the 

receiving and sending financial institutions’ ABA routing numbers and names, 

and the receiving and sending account holder’s name, address and account 

number. If the receiving financial institution processes through a correspondent 

or intermediary bank, then the records must include the ABA routing number 

and name for the intermediary bank. The wire transfer information must also 

include the name of the client or matter for which the funds were transferred or 

received, and the purpose of the wire transfer, (e.g., “payment on invoice 1234” or 

“John Doe closing”).  

(6) a separate cash receipts and disbursements journal, including columns for 

receipts, disbursements, transfers, and the account balance, and containing at 

least:  

(A) the identification of the client or matter for which the funds were 

received, disbursed, or transferred;  

(B) the date on which all trust funds were received, disbursed, or 

transferred;  

(C) the check number for all disbursements; and  

(D) the reason for which all trust funds were received, disbursed, or 

transferred; 

(7) a separate file or ledger with an individual card or page for each client or 

matter, showing all individual receipts, disbursements, or transfers and any 

unexpended balance, and containing:  

(A) the identification of the client or matter for which trust funds were 

received, disbursed, or transferred;  
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(B) the date on which all trust funds were received, disbursed, or 

transferred;  

(C) the check number for all disbursements; and  

(D) the reason for which all trust funds were received, disbursed, or 

transferred; and 

(8) all bank or savings and loan association statements for all trust accounts. 

(c) Responsibility of Lawyers for Firm Trust Accounts and Reporting.  

(1) Every law firm with more than 1 lawyer must have a written plan in place for 

supervision and compliance with this rule for each of the firm’s trust account(s), 

which plan must be disseminated to each lawyer in the firm. The written plan 

must include the name(s) of the lawyer(s) who sign trust account checks for the 

law firm, the name(s) of the lawyer(s) who are responsible for reconciliation of 

the law firm’s trust account(s) monthly and annually and the name(s) of the 

lawyer(s) who are responsible for answering any questions that lawyers in the 

firm may have about the firm’s trust account(s). This written plan must be 

updated and re-issued to each lawyer in the firm whenever there are material 

changes to the plan, such as a change in the lawyer(s) signing trust account 

checks and/or reconciliation of the firm’s trust account(s). 

(2) Every lawyer is responsible for that lawyer’s own actions regarding trust 

account funds subject to the requirements of chapter 4 of these rules. Any lawyer 

who has actual knowledge that the firm’s trust account(s) or trust accounting 

procedures are not in compliance with chapter 5 may report the noncompliance 

to the managing partner or shareholder of the lawyer’s firm. If the 

noncompliance is not corrected within a reasonable time, the lawyer must report 

the noncompliance to staff counsel for the bar if required to do so pursuant to the 

reporting requirements of chapter 4. 
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Sample Trust Account Plan 

Two-Lawyer Firms or Other Small Firms  

With Only One Office Location 

 

[The blanks should be filled in with the position titles of the non-lawyer staff or outside 

agents responsible for the functions described and the names of the lawyers responsible.  

This is an example only.  Each firm’s circumstances may differ.]   

 

SAMPLE LAW FIRM TRUST ACCOUNT PLAN FOR CALENDAR/FISCAL 

YEAR 20____ 

 

In compliance with Rule 5-1.2, Rules Regulating The Florida Bar, the (name of law 

firm)____ law firm presents its trust account plan setting forth those persons 

responsible for maintaining and monitoring the firm’s trust account(s).  

 

Checks: Prepared by [for example] (name of bookkeeper, office manager or Partner A’s 

assistant) and signed by (name of Partner B)___ for checks up to $XX,XXX (e.g., 

$10,000). As a firm policy, checks for and over $XX,XXX (e.g., $10,000) must be signed 

by both__(names of Partners A and B)___.  [Limits on check amounts requiring an 

additional signature is not a requirement under the RRTFB, but is a best practice.]   

 

Deposit Slips: Prepared by [for example] (name of bookkeeper, office manager or 

Partner A’s assistant) and reviewed by (name of Partner A or B) ____. (The names of 

the individual staff and partners [or members or shareholders] responsible for the 

various functions must be filled in the blanks).   

 

Electronic transfers: Prepared by [for example] (name of bookkeeper or office 

manager or Partner A’s assistant)_ and authorized by both __(name of Partner A or 

B)___ for electronic transfers up to $XX,XXX (e.g., $10,000). As a firm policy, 

electronic transfers for and over $XX,XXX (e.g., $10,000) must be authorized by both   

(names of Partners A and B)__.   [Limits on wire transfer amounts requiring 

additional authorization is not a requirement under the RRTFB, but is a best practice.]    

 

Monthly reconciliations: Completed by [for example] (name of bookkeeper, office 

manager, CPA or Partner A’s assistant)    and reviewed and approved by (name of 

Partner A)___, who is a [full partner/shareholder/member] of the firm.     

 

Monthly client ledger card listing (The Monthly Comparison): Completed by 

[for example] (name of bookkeeper, office manager or Partner A’s assistant)   and 

reviewed and approved by (name of Partner A)__, who is a [full 

partner/shareholder/member] of the firm.  
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Annual client ledger card listing (The Annual Comparison): Completed by 

(name of bookkeeper, office manager or Partner A’s assistant)    and reviewed by the 

independent CPA firm of (name of CPA Firm)__, which audits the firm’s trust account 

annually. The annual client ledger card listing is reviewed and approved by both (names 

of Partners A and B)__. (The external review by a CPA is not required under the 

RRTFB, but is a best practice.) 

 

Annual review of the trust account(s):  The firm’s trust account records and 

monthly reconciliations are reviewed by the independent CPA firm of (name of CPA 

firm)____, which audits the firm’s trust account annually.  The report of the annual 

review of the trust account is reviewed and approved by both (names of Partners A and 

B)___. (Note:  This step is not required under the RRTFB, but is considered a best 

practice.) 

 

Questions relating to trust accounts: Questions regarding the firm’s trust 

account(s) should be addressed to (name of Partner A)___. If (name of Partner A)__ 

cannot answer the question(s), such question(s) will be answered by both (names of 

Partners A and B)__.  
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Sample Trust Account Plan 

Multi-Office Firms With Branch Offices in Florida  

or Large Firms With Single Offices 

 

[The blanks should be filled in with the position titles of the non-lawyer staff or outside 

agents responsible for the functions described and the names of the lawyers responsible.  

This is an example only.  Each firm’s circumstances may differ.]   

 

SAMPLE LAW FIRM TRUST ACCOUNT PLAN FOR CALENDAR/FISCAL 

YEAR 20____ 

 

In compliance with Rule 5-1.2, Rules Regulating The Florida Bar, the (name of the law 

firm)_______ law firm presents its trust account plan setting forth those lawyers 

responsible for maintaining and monitoring the firm’s trust account(s) in the 

(city)_________, Florida, branch office of the firm.    

 

[Describe the trust account reconciliation process and trust account records storage 

protocol for the firm.]  [For example] The firm is set up so that each office is responsible 

for its own trust accounting review and responsibility.  However, a true copy of all trust 

account reconciliation records and supporting documentation materials are forwarded 

to the firm’s main office in (location of the main office of the firm)___.   

 

Checks: Prepared by [for example] (name of office manager, controller, CPA or 

business manager)   , and signed by (name of Partner A)______, who is the firm or 

office managing partner, for checks up to $XX,XXX (e.g., $10,000).   Pursuant to firm 

policy, checks for and over $XX,XXX (e.g., $10,000) must be signed by both (names of 

Partners A and B)_____, of the firm’s board of directors.  [The name of the individual 

partner(s) or owner(s) responsible for the various functions must be filled in the 

blanks].  [Limits on check amounts requiring an additional signature is not a 

requirement under the RRTFB, but is a best practice.]   

 

Deposit Slips: Prepared by [for example] (name of office manager, controller, CPA or 

business manager) and reviewed by (name of Partner A)___, who is the firm or office 

managing partner.  

 

Electronic transfers: Prepared by (name of office manager, controller, CPA, business 

manager or Partner A’s assistant)    and authorized by (name of Partner A)__, who is the 

firm or office managing partner, for electronic transfers up to $XX,XXX (e.g., $10,000). 

Pursuant to firm policy, electronic transfers for and over $XX,XXX  (e.g., $10,000)  

must be authorized by (names of Partners A and B)_____, of the firm’s board of 
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directors.   [Limits on wire transfer amounts requiring an additional authorization is 

not a requirement under the RRTFB, but is a best practice.]   

 

Monthly reconciliations: Completed by [for example]   (name of office manager, 

controller, CPA or business manager)    and reviewed and approved by (name of Partner 

A)__, who is the firm or office managing partner.  

 

Monthly client ledger card listing (The Monthly Comparison):  Prepared by 

[for example] (name of office manager, controller, CPA, business manager or 

bookkeeper)___ and reviewed and approved by  (name of Partner A)___, who is the 

firm or office managing partner.  

 

Annual client ledger card listing (The Annual Comparison):  Prepared by [for 

example] (name of office manager, controller, CPA, business manager or 

bookkeeper)____ and is reviewed by the independent CPA firm of (name of CPA 

firm)________ , which audits the trust account client ledger cards annually.  The 

annual client ledger card listing (The Annual Comparison) is reviewed and approved by 

the firm’s board of directors, composed of (names of Partners A, B and C. ___).   (Note:  

The step in this procedure requiring external review by a CPA firm is not required 

under the RRTFB, but is a best practice.) 

 

Annual review of the trust account(s):  Prepared by [for example] (name of office 

manager, controller, CPA, business manager or bookkeeper) and reviewed by the 

independent CPA firm of (name of CPA firm)___, which audits the trust account(s) 

annually. The reconciliation is then reviewed and approved by the firm’s board of 

directors, composed of (names of Partners A, B and C)________.  (Note:  This step is 

not required under the RRTFB, but is considered a best practice.) 

 

Questions relating to trust accounts: Questions regarding the firm’s trust 

account(s) should be addressed to (name of Partner A)__________, who is the firm or 

office managing partner. If partner A cannot answer the question(s), such question(s) 

will be addressed to and answered by the firm’s board of directors, composed of (names 

of Partners A, B and C) ___.  

 
******************************** 

The foregoing sample trust account management plans are guides only, and should be adapted to suit the 

operating environment, style and staffing of each firm.  However, the trust account plans must contain the 

information called for in the forms, except where otherwise noted. 

If you have specific questions regarding this rule requirement, please call the Ethics Hotline at 800-235-

8619 or 850-561-5780, or the Law Office Management Assistance Service (LOMAS) at 866-730-2020 or 

850-561-5616.   
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UPCOMING CLE PROGRAMS FOR 2014 -- 2015 

 

34
th

 Annual RPPTL Legislative and Case Law Update 

August 1, 2014  Palm Beach 

August 1, 2014 Webcast (Manexa/InReach #317) 

 

Out of State Seminar – RPPTL Out of State Meeting 

September 19, 2014      Chicago 

 

Real Property Litigation (DMT) (1784)    

October 10                  Tampa***  

October 10                 Webcast*** (Manexa/InReach, #317)  

 

Estate Tax & Asset Protection (DMT) (1796)  

October 24                 Ft. Lauderdale***  

October 24                 Webcast*** (Manexa/InReach, #317)  

 

RPPTL Probate Law (DMT) (1814)  

December 05                 Tampa***  

December 05                 Webcast*** (Manexa/InReach, #317)  

 

Real Property Certification Review Course (DMT) (1839)  

February 6-7        Orlando***  

February 6-7        Webcast*** (Manexa/InReach, #317)  

 

8th Annual Construction Law Instutue/ Construction Law Certification Review Course (DMT) 

(1849 & 1850) 

March 12-14  Orlando *** 

 

Wills, Trusts & Estate Certification Review Course (DMT) (1855)  

April 10-11                Orlando***  

April 10-11                Webcasts*** (Manexa/InReach, 317)  

 

Condo & Planned Development Law (DMT) (1856)  

April 10                Tampa***  

April 10                Webcast*** (Manexa/InReach, #317)  

 

RPPTL Convention Seminar 

June 5   Miami 
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